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OT1 aBTOpAa

Kypc «IIpaBoBbie ocHOBBI Poccuiickoro rocymapctBa» IpencTaBisgeT coOoi
KOMILJIEKCHYIO aIMUHUCTPAaTUBHO-IpaBoByl0 nucuuIiuHy. Ee npedmemom
SIBJISIIOTCSI TIpaBOBbIE (OpMBI BIACTBOBAHUS M ypaBIeHMS, IIOCPEICTBOM
KOTOPBIX T'OCYIapCTBO OCYIIECTBISIET CBOM (PYHKIMU B pa3IMyHBIX cdepax
obmrectBa.. Kak moxkasbpiBaeT IpakTHKa, 3HaHHE MeEXaHU3MOB TOCYIapCT-
BEHHO-IIPABOBOTO PETYJIUPOBAHUS B COBPEMEHHOM ITMHAMMWYHO pa3BMBalo-
IIeMCSI POCCUIMCKOM OOIlIEeCTBE OOBEKTHMBHO BO3pacTaeT. YUYeOHUK coaep-
XUT ¢yHIaMeHTaJbHble 3HAHUS O COBPEMEHHOM IIpaBe, 0e3 KOTOPBIX He-
BO3MOXHa 3(P(GEeKTUBHAS ACITEIbHOCTh COBPEMEHHOIO TOCYIapCTBEHHOIO
ciayxaiiero. lleapio maHHoro y4yeOHUKa SIBIseTcs (opMUpOBaHUE OCHOB
MpaBOBOrO CO3HAHUS W MPAaBOBOW KYJIbTYPhl OyIylIMX yIpaBieHIIEB B IIPO-
llecce MX 3HAKOMCTBA C COBPEMEHHBIM POCCUUCKUM 3aKOHOHATEJbCTBOM,
HEOOXOAMMBIX B NIPAaKTUKE aIiMUHUCTPUPOBAHUS, TIPUBUTHUE DJIEMEHTAPHBIX
HABLIKOB M YMEHMI IO MPUMEHEHMIO HOPM MpaBa B CBoeil mpodeccuo-
HaJIbHOW JESTEJIbHOCTH.

Poccuiickoe rocygapcTtBo peaqusyeT oOIe3HauuMble (YHKIUW B Oes-
TEJIBHOCTU CBOMX OPTaHOB M JOJDKHOCTHBIX JUL. DPPeKTUBHOE yIIpaBiIcHUE
MpeanojaraeT HaJudyue Y TOCYJApCTBEHHBIX CIYXallMX TJIyOOKMX 3HaHWM
COBPEMEHHOT0 3aKOHOJATEIbCTBA JIJII HAIUIEXKAIEro BBIMOJHEHUS UMU CBO-
ux ¢pyHkuuii. B cr. 1 KoHctutyuuu P® B KauecTBe liem 3asiBjieHa 3amada
MOCTPOEHUsI MPABOBOTO rocydapcTBa, B KOTOPOM IpaBa U CBOOOABI KaXIOTO
rpaXkagaHmnHa 6y,£lyT HaICXXHO 3allUMIICHBI M TapaHTUPOBAHBI OT IIPOU3BOJIA
rocylapcTBa WJIM OTAEAbHBIX JKL. Ee peanusaiust TpeOyeT HaJIu4us y Kaxk-
JIOTO TpaXIaHWHa IIyOOKMX 3HAHWI O ToCyJapcTBe M IMpaBe M 3pesioil Ipa-
BOBOM KyJbTYpbl. AKTYaJbHOCTh M CJIOXHOCTb DEIIeHUsI IMOJO0HOHN 3amauu
CBsI3aHBI C Te€M, YTO COBPEMEHHOE POCCUICKOE OOIIECTBO IO CBOEH MpUpPOIe
SIBJISIETCSI TPAH3UTHBIM (MepexoaHbIM). OCOOEHHOCTBIO TPAH3UTHBIX OOIIIECTB
ABJISICTCS L[VIKJ'[PI‘{HI)IVI XapakTep HUX pa3BUTUA, KOTrJa BCKTOp U JMHaMHKa
MOCTYNAaTCJIbHOI0O ABUXKCHUA JAJICKO HE OYCBUIAHBLI U CYLICCTBYCT TCHIACHIUA
BO3BpaTHOro ABMxKeHUs. Poccuiickoe oOIIecCTBO OCYLIECTBISET Iepexod OT
TOTaJUTapu3Ma K JIEMOKPATUM, KOTOPBIM COMPOBOXIAECTCS paAvuKaaibHOU
TpaHchopmanmein pasauyHbBIX cep KM3HU, MEepPEeOLeHKON ILIEHHOCTEU U
CMBICJIOB, TPEICTaBJCHUI O Ha3HAYEHMU TOCYyJapCcTBa M €ro MHCTUTYTOB.
IMpouecc pedopMupoBaHUs 3aTPOHYJ M TPAaBOBOE CO3HAHHWE, B LICHTPE KO-
TOPOTO TeNephb BCTAJIM MpaBa U CBOOOABI JUYHOCTH, a HE MHTEPEChl rocyaap-
CcTBa. DTO mpeArojaraeT TpaHc(hOopMaluIo CO3HAHUS KaK YIpaBJIseMOro, Tak
" YyIpaBJIdOLICTO, KOTOPHIC B CBOEN JECATCIBHOCTU OOJIKHBI PYKOBOACTBO-
BaThCsl TPEOOBAHUSIMU 3aKOHA.

Ipexne Bcero, aeMoKpaTHyecKas IIpaBOBasi MIEOJIOTUS YIIpaBJICHUS
NOJDKHA TIPOHU3bIBATh IPAKTUKY COBPEMEHHOTO aJIMWHUCTPUPOBAHUS U
OBbITh OPUEHTUPOBAaHA Ha MaKCUMaJIbHOE YIOBJIETBOPEHHWE 3aKOHHBIX MHTE-



pecoB, o0OecrneyeHrWe KOHCTUTYLMOHHBIX MpaB M OOSI3aHHOCTEH TIpakKdaaH.
Takum o00pa3oM, B OCHOBE AEMOKPAaTUYECKOIO MUPOBO33PEHUS OYIyIIMX
YyIpaBICHLEB JIEXKUT yOeXkIeHWe M MOHMMaHWEe TOro O4YeBUAHOTrO (pakrta, 4To
OHHU OJIMILIETBOPSIIOT MyOJWYHYIO BJIacTh, KOTOpasl MpHU3BaHAa TapaHTUPOBAaTh
rpaxxJaHCKKUe MpaBa M CBOOOAbI JIMYHOCTU, CIMOCOOCTBOBATh CO3IAHUIO YCJIO-
BU SCIJCDCKTI/IBHOFO OCYHICCTBJICHUA UMU CBOUX MMYLICCTBCHHBIX U JIMYHBIX
npaB. He MeHee BaxHO (opMupoBaHWE NPABOBOU KYyIbTYPhl Y PSAOBBIX
rpaXknaH, OCO3HAKIIMX 3HAYEHUE IPABOMEPHOIrO MOBEIEHMS W 3HAIOIIMX
CBOM 3aKOHHBLIC IIpaBa. KEDKI[I)IVI WHIUBUI, KHWBA B OGLLlCCTBe, IOCTOSIHHO
CTAJIKUBACTCA C TaKMMU XK€ JIOAbMHU, KOTOPBLIC B CBOUX ﬂelUdCTBl/lHX npeciac-
IYIOT KOHKpETHbIe 1M, PYKOBOIACTBYIOTCSI COOCTBEHHBIMU WHTEpecamu,
MOTpeOHOCTSIMU, CcTpacTsIMU. WX peanusauus 3acTaBisieT JIOJAEH BCTyIaTh B
pasjiMyHble B3aMMOOTHOIUEHHUS, KOTOpPbIE HYXIAIOTCA B IIPaBOBOM pETYJIM-
pOBaHUMN. Kakum o6pa30M MO2KHO 3alliIMTUTh CBOU 3aKOHHBIC MHTEPCCHI B
Clyya€ HMX Hapywi€eHUsa CO CTOPOHBI APYroro MHAWBUAA WJIW AOJIKHOCTHOI'O
quna? Kaxkue mnocieacTBus HacTymaloT 3a HapylleHUs] TpeOOBaHUI HOPM
npaBa? OTBETbl Ha 3TU U JIPYrMe BOIMPOCHI MPEICTABISIOT HE TOJBKO Teope-
TUYECKUI, HO U MpaKTUUYECKUId MHTepec IJis Kaxmoro yejgoseka. CienoBa-
TeJIbHO, TJIaBHOW NPEANOCHUIKON CO3MaHMsl LIMBWIM30BAaHHBIX (hOPM B3au-
MOJENCTBUS JIIOJeid B YCIOBUSX CBOOOABI U MX 3(POEKTUBHOTO yHpaBlieHUs
U PETYIUPOBAHUSA ABJISETCI UX IpaBOBas KyJIbTypa, Pa3BUTOE IPaBOBOE CO3-
HaHUEC KaK aJMUHUCTPATOPOB, TaK U PAAOBLIX I'paxXKIaaH.



Pasnen |

OCHOBHbIE NMOHATUA
O rocygapcTtBe v npaBse

Xu13Hb COBPEMEHHOro 4esioBeKa HEBO3MOXHO MPeacTaBuTb 6e3 rocyaapctsa u
npasa. 9TO MNPMMEPHO TO Xe camoe, YTo 0OXoauThcH 6es3 nun, ropsyeit Bo-
Ibl, TenedoHa, KoMnbioTepa. FocyaapcTBO U NPaBo CTajM 4eM-TO camMo CoBoW
PasyMEIOLLIMMCS, BaXHEWLen NpUMETON LIMBUIM30BAHHOMO CYLLECTBOBaHWUA Ye-
JI0BEYeckoro obL1ecTsa, OTAENAIOWEro ero 0T COCTOAHUSA ANKOCTU U BapBapCT-
Ba, YTO Mbl yXe He 3aayMbiBaeMcs 06 ux HasHadeHuu u npupoge. CoBpemMeH-
HOMY 4YesioBeKy TPYOHO [axe Ha MWr MPeacTaBuTb, YTO Obl C HUM CTaNi0 BHE
rocygapcTtea u npasa. O4eBuOHO, MUP Morpysunca Obl B xaoc, B obLiecTse
BOLL@PWICA MPOU3BOJ, CWIbHBLIA CTan 0buxaTb Cnaboro, BCe HW3MEHHble Xena-
HUS U XWUBOTHbIE CTPACTU YesIoBEYECKOW HaTypbl (3rovsMm, XagHOCTb, 3aBUCTb,
KOPbICTb, SIECTb, SIMLEMEPUE U T.A.) BbIVbUIM HAPYXy U onpedensanu Obl noseae-
HVE VHOMBUOA.

locydapcTBO M MPaBO — 3TO YHMBEPCASbHLIE MEXaHW3Mbl opraHu3aumm u
perynaummM COBMECTHON AeatesisHocTu nioaeit. OHW BO3HMKIM B OOLLECTBE ”
C030aBaMCh O TOro, 4ToObl CAYKWTL JIIOASM, WUHAMBUAY. [MOTPEBHOCTb B HUX
BO3HMK/IA Ha OnpedeneHHOM aTane pasBuTUS 4YenoBevyeckoro o6LIecTBa WU Bbl-
3BaHa TEMU U3MEHEHUAMU, KOTOpbIe MPOouCXoaunu B obuiectse. epBoHadasb-
HO CNieayeT YACHWUTb, YTO Takoe rocydapCTBO U MpaBo, KakK OHWM YCTPOEHbl N Kak
OPraHn3yloT 1 PEryanpyioT XusHb Iloaen?



Tema 1

[flocynapCTBO: MOHATUE,
NPU3HaKN, QYHKLNN

B nonsarue «roCyaapCTBo» C MOMCEHTaA €ro ITOsBJICHHS BKJIaAbIBAJICA pa3-
nuuHbI cMbica. Korma-to dpaniry3ckuii koposs Jlionosuk XIV, koto-
pOTO TIPUIBOPHBIE JILCTEIBI TTPO3BAIN «KOPOJIb-COJTHIIE», M3pekK: «[ocy-
JIAPCTBO — 3TO sI». DTO COOTBETCTBOBAIO MCTHHE, TOCKOJBKY 3a 72 Toma Lap-
ctBoBaHusl (1643—1715) oH TipeBpaTWJl KOPOJEBCKYIO BJIacTh B abCo-
JIIOTHYI0 MOHapxuio, a PpaHIUI0 — B CaMyI0 MOTYIIECTBEHHYIO €BpO-
MeicKyto aepxkaBy. OmHaKoO 3TO OBUIO JaJeKO He OeCCIIOpHOE Cy:KICHHE
0 ToCyZmapcTBe, MOCKOJBKY Kaxasi MICTOpUYecKasl 3Ioxa BHOCWIA B HETO
CBOE TTOHSITHE.

1.1. CMbICNT TEPMUMHA «TOCYAAPCTBO»

IMoxanyii, HU OOHO SIBJIEHUE COLMAJILHOM XWU3HU HE BBI3BIBAJIO
CTOJIbKO CIIOPOB M IIPSIMO IPOTMBOIIOJIOXHBIX CYXIEHMI, KaK rocygap-
ctBo. Tak, nmpeBHerpedeckuii ¢punocod Apucrorems (384—322 mo H.3.)
CUMTajl TOCYIApCTBO 0AUUEmMBOPeHUeM pa3yma, cnpasediusocmu, Kpa-
combl U ob6ueeo 6aaea. Ilo ero MHEHHIO, OHO SIBIISIETCSI OTpaKeHHEM
pOIOBOI CYLIHOCTA 4YeJOBeKa KaK <«ITOJIMTUYECKOIO >KMBOTHOTO»,
CTPEMSIILIETOCSI K «COBMECTHOMY COXKMTENLCTBY». «YHenoBeK — Hallen-
LI CBOE 3aBeplleHKME B IrocydapcTBe, — 3aMedasl ApUCTOTe]lb, — CO-
BepIIICHHEHIIIee U3 TBOPEHMIA, M, HAOOOPOT, 4YeJOBEK, KUBYIIWI BHE
3aKOHa M TpaBa, 3aHMMAaeT KajlJaiilliee MecTo B Mupe». HampoTtus, aHr-
muiickuii Mbicautenb T. T'oddoe (1588—1679) cpaBHMBaeT rocymnapcTBO
¢ JleBnapanoM — 4ymoBHMILEM, OMNUCAaHHLIM B bubmmu: «M3 mactu
€ro BBIXOOAT IJIAMEHHMKM, BBICKAKMBAIOT OTHEHHbIE MCKpHI. M3 HO3M-
peii ero BBIXOOUT IbIM, KaK M3 KMIISIIETo Toplika Wid Kotia. [pixa-
HHME €ro pacKalisIloT yIJIM, a M3 IacTW BhIXOOuT IuiaMs. Ha 1ee ero
obuTaeT cuiia, M Tepen HUM OEXHUT yxKac».

IMapagokc MCTOpMM COCTOMT B TOM, 4YTO COBEPILUEHHO OYEBHIHOWU
oKa3zajach IOJjIb3a TocydapcTBa I BCEX MU MeHee OYEBMAHON OHa ObuLia
JUISI KaXIOro 4ejioBeKa B OTAeNbHOCTH. Co3maB OmHAXAbl TOCYIApCTBO
BO MMs oOIIero Omara, cBOOOMHAsI JIMYHOCTb B TIOCTEAYIOIIEM TSTOTH-
JIach €ro OIEKOM M IIbITaJach BCSIYECKM OTPaHWYMTb BJIACTb TOCYIapCTBa
Han coboli. Kak mokasbiBaeT MCTOPUYECKHUIA OITBIT, FOCYIapCTBO HE MO-
JKeT ObITb HU AOOpBIM, HM 37IbIM. OHO SIBASIETCS 0Cc000i opeanusauue



Tema 1. F'ocynapCTBO: MOHATME, NPU3HAKK, GYHKLUN

éaacmu, IPU3BAHHOM COTJIACOBHIBATH HECOBMAAIOIINE MHTEPECHI JIIOICH,
TPYIIT ¥ BBIpaXXaTh MX OOIIEe3HAYMMBIE TTOTPEOHOCTH, ONMMPASCh HA TIPU-
HyXIIEHUE U HOPMBI TTpaBa.

IlepBBle TOCYAapCTBEHHBIE 00pa30BaHUSI TMOSBUIUCH OKOJO 5 TEHIC.
JIeT Haszag. Orto Obumm rocymapcTtBa [pesHero Bocroka: [peBnuit Erm-
ret, JdpeBHuii BaBuioH u T.m. OgHAaKO caMO TOHSITUE <«TOCYAAapCTBO» B
COBPEMEHHOM 3HAUE€HUUW BO3HMKJIO JUIIb B Havdajie XVI B. B mpaBoByio
HayKy €ro BBeJl UTAJbSIHCKUI MbIcauTe b Hukkono Makuasewm (1469—
1527). OH ucrnoiab30Ball Uil 0003HAYEHMST TOCYIapcTBa TEPMMH «stato»
(OT 2am. status — ToJOXeHUe, craTyc). o 3TOro Bce rocyaapCTBEHHBIE
00pazoBaHUs 0003HAYAIMCH PA3TUYHBIMUA TEPMUHAMU: <«PECITyOINKa»,
«TOpojicKasi OOIIMHA», <«KHSDKECKOE TOCITOICTBO», <«3EMIIT», <«ITOJIUCY,
«CIMHOBIIACTHOE TIpaBIICHUE», <«TUPAHUSI», <«OJMrapxusl» M T.I. Terepb
BCE OTHM TOCYIAPCTBEHHBIE OOpa30BaHMS O0O3HAYAIMCH OXHUM TEPMM-
HoM. CrnemoBaTeNbHO, OOIIEIPUHSITHIA TEPMUH «TOCYIapCTBO» MOSIBUJICS
MO3Xe, YeM caMo TOCyIapCTBO.

1.2. Moaxoapl K CYLWHOCTU rocygapcTea

[Mpobnema onpeneneHUs cyuHocmu TOCyIapCcTBa, T.€. BBISIBJICHUE YCTOM-
YUBOM COBOKYITHOCTH BHYTPEHHUX YepT, CBOWCTB, OTPAXKAMOIINUX IICJIH,
MPUPOAY Y Ha3HAYEHUE rocydapcTBa B OOIIECTBE, JO CHUX IOP OCTaeTcs B
OPUANYECKOM HayKe AUCKYCCUOHHOW. MOXHO BBIICIUTH IBa TOAXOAA B
IMMOHUMAaHWUM CYIIIHOCTU TOCYIapCTBa.

Ilepeutii n00x00 — OOIMIECOIMANBHBIA, KOMMYHUKATUBHBIE — CBSI3aH C
NMEHEM ApeBHerpedeckoro ¢miocoda Apucrorensa. locymapctBo Boc-
HPUHUMAIOChUMKAKHO0AUMUYECKOe 00WeHUe, KAK ACCOUUAUUASPANCOAH,
B8O03HUK WAL 0151 MO0, YMOObL CAYICUMb «00wemy baaey». «LlenbuenoBeue-
CKOTO OOILEXUTHUSI, — 3amedal ApUCTOTe]Ib, — COCTOUT HE IPOCTO B
TOM, YTOOBI XUTh, a ropasmo Ooyliee B TOM, 4YTOOBI KUTb CUACTIMBO».
®akToOpoM, KOTOPHIi OOBEAUHSET JIOAeH CBOOOMHBIX U PaBHBIX B COIO3
rpaxiaH, SIBJISIETCST 64ACHb.

B nanbHelilleM NMOHMMAaHMWE TOCYIAapCcTBA KAaK €IMHOTO ITOJIUTUYE-
CKOTO COOOIIECTBa aKTUBHO pa3BMBAETCSl B €BPOINEHCKOM MbICaM. Tak,
puMcKuii oparop v Mbicautesnb Ilmepon (106—43 mo H.3.) paccMartpu-
BaJl TOCYJApCTBO KaK COGOWHEHHWE B eIWHOE Iejioe (TpaXmaHCKYIo 00-
IIMHY) BCEX COCTABIIIOIIMX e¢ rpaxnaH. JlaHHas Tpaaulusl TSHETCS
yepe3 CpenHeBeKoBbe 10 Hemelkoro ¢miocoda M. Kanra (1724—1804).
OH 3aMeTWJI, UYTO «TOCYIApCTBO — 3TO OOILECTBO JIIOACH, KOTOpOe caMo
pacriopsiKaeTcsl U yOpabJsieT co0oil», 3TO «0ObeOIWHEHME JIIOHCH TIOM
STUION TIPaBOBBIX 3aKOHOB». ClemoBaTelbHO, TOCYIapCTBO B JTaHHOM
MOIX0Ae TOXICCTBEHHO OOIIECTBY M HE CBSI3BIBAJIOCH C BJIACTHBIMU WH-
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CTaTyTaMM U JODKHOCTHBIMM JIMLIAMU, TIPEOBbIBAIOIIMMU BHE 3TOTO CO-
o011IeCTBA.

Bmopoii nodxod — macTMTYIMOBANBHBIA. OCHOBOMOJIOXKHUKOM JaH-
Horo mnomxoma ObL1 (panHiy3ckuii ropuct K. boman (1529—96). On
TPaKTOBAJI TOCYIAPCTBO KaK 0COOYH0 OP2AHUZAUUIO 8EPXOGHOU NOAUMUYE~-
cKoll nracmu, obnadarouyro cyeepenumemom. CyBepeHUTET rocyaapcTsa
BBIpAXKAeTCS] B €r0 MCKIIOYUTEbHOM BO3MOXHOCTM TBOPUTH TPaBO U
MPOBOAUTh B XW3Hb 3aKoHbI. B 3T0it cBs13u 2K. bomsH paccmarpusai
TOCYAAapCTBO KaK «IIPAaBOBOE YIpaBICHUE CEMEHMCTBAMU U TEM, YTO Y HUX
€CTh, BEpXOBHOI BJIACTBIO, KOTOpPas TOJDKHA PYKOBOACTBOBATHCS BEUHBI-
MM HayallaMyd 1o0pa M CIpaBeUIMBOCTU. DTU Hayajla JOJDKHBI JaBaTh
o01ee 06s1aro, KOTOpoOe M COCTAaBIISIET 11€1b FOCYJAPCTBEHHOIO YCTPOMCT-
Ba». ['oCyIapcTBO BBICTYMAeT KaK MEXaHWU3M peau3allii MHTEPECOB I0-
JINTUYIECKOTO COOOILIECTBA, ONMUPAsICh Ha CIEIMAbHBIC OpraHbl: apMUIO,
Cyll, TIOJULINIO, TTPaBUTEIbCTBO. IMEHHO BepXOBHBIC OpraHbl roCydapCT-
Ba BO IVIaBe C TpaBUTeIeM (MOHAPXOM) SIBIISIFOTCSI HOCHUTENIEM CyBEpPEeHU-
Teta. TakuM 0Opa3oM, OpraHbl rOCYJApCTBEHHOM BJIACTU BBIIEISIOTCS U3
o0lIecTBa 1 MPOTUBOITOCTABIISIIOTCS €MYy.

OueHuBasi 00a BBIIEU3IOXEHHBIX TIOAXONA, MOXHO OTMETUTH Clie-
nytoiee. B nepsom cayuae cyniHoCTh TOCYIApCTBA MIOHUMAETCST IIUPOKO —
Kak obsedunerue 1100elil, NOOYUHEeHHbIX NPasy, UHTEPEChl KOTOPBIX BhIpa-
KalOT BJIACTHBIE opraHbl. Bo BTOpoM ciydyae rocymapcTBo IMOHHMMAETCsl B
Y3KOM CMBICJIE — TOJIBKO KaK CUCMeMd UHCIMUMYMOE NYOAUYHOU 61acmu,
Kax annapam ynpaeienus, 060CO0JeHHBIA OT OOIIeCTBa M BhIpaXKalOIIUi
€ro MHTepeChl WM MHTEpeChl KaKuUX-11ubo rpymnmn. Ha ocHOBe HIMPOKOTo
M Y3KOTo TOHMMAaHWil TOCydapcTBa B €ro CYLIHOCTU BbIAE/ISIaCh OO
€r0 00UecoyUanIbHas CyuHoCms — CIIOCOOHOCTh BBIpaXKaTh OOIIIE3HAYM -
MbI€ MHTEpEChl OOJIBbIIIMHCTBA OOIIECTBA, JUOO KAACCo8as CYwHOCHb TO-
cyJapcTBa — €ro CIIOCOOHOCTh OCYIIECTBIISAITh MHTEPEChl S9KOHOMUYECKU
rocrojacTByomero kimacca. CliemoBaTelIbHO, CYIIHOCTh TOCYIapcTBa MO-
JKET BbIpAXKaThCsl JIMOO B OCYILIECTBICHUU UHMEPeco8 OoabiuHcmed, TNoo
0MOeAbHBIX COUUANbHBIX 2pynn. B ompeneaeHnsIX COBpeMEeHHBIX aBTOPOB
JIBa 3TUX ITOAXOmA OOBEIUHSIOTCS.

Kpome Toro, mis mocieayolero aHajanu3a ToCyIapcTBO MOXHO OIT-
pPeaCIUTBKAK 0Co0YH0 (hopMY Opeanu3auUUNOAUMUHECKOUBAACUB 00U e-
cmee, 0baadarouelicy8epeHumemomuoCyulecmesoueiynpasieHueooue-
CMBOMHAOCHOBENPABACHNOMOULbIO CNEUUANbHOCOMEXAHUIMA(annapama,).

1.3. Mpun3Hakm rocygapctea

Bo3HukHOBeHHE rocymapcTBa KakK COLMAJIbHOIO MHCTUTYTA CTalIO OT-
paXeHHeM TMPOLECCOB YCIOXHEHUs OOILISCTBEHHOM XU3HM, audde-
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pEeHUMAMM 5KOHOMMWYECKUX, COLMAIbHBIX, KYJBTYPHBIX MHTEPECOB U
HOTpeOHOCTel MHAWMBUIOB M TPYI, COCTaB/ISIOIIMX 00IIecTBO. B yc-
JIOBUSIX PacTyllleil pa3sHOPOAHOCTM M aHTAarOHM3Ma COLMAJIbHBIX WHTE-
PECOB CYyIIECTBOBaJIa OOBEKTHBHASI HEOOXOAWMOCTb B peaiu3alluu 00-
IIe3HAYMMBIX IIOTPeOHOCTEl M MHTepecoB (ITOTpeOHOCTU B 0e30IacHO-
CTH, COOJIOACHUHU IIpaB U CBOOOA MHIMBUAOB, COXpPAaHEHUM TrpaxIaH-
CKOro MHpa M MpPaBOIOpSAKA W T.O.), KOTOpbIe IPEXHWE WNHCTUTYTHI
YIOBJIETBOPUTb He MOIIU. TOJBKO CO3JaHWE rocyJapcTBa MOIJIO 00ec-
MEYUTh UX OCYILIECTBICHUE.

IIpermyiecTBO rocyaapcTBa B BhIpaXKCHMHN OOIMMX LEJIe U MHTEpe-
COB OBLIO CBSI3aHO C TE€M, 4YTO, 60-Mep8biX, OHO OTIMYAeTCs BBICOKOM
cnelnuanu3alyeil u pasaelieHrueM Tpyda MexXmy mpaBsinumu. Tak, 3ako-
HOIATeIM BbIpadaThIBAIOT IIPABOBBIE HOPMBI, aAMUHUCTPATOPbl MpUMeE-
HSIOT MX K WIeHaM OOILEeCTBa, CyIbMd KOHTPOJIMPYIOT BBHIINOJHEHHWE Ipa-
BOBBIX HOPM CO CTOPOHBI I'paxklIaH W BAacTU. Bo-eémopwix, rocymapcTBO
obyiagaeT OOJBIIMMK MaTepUaIbHBIMHA U MHBIMM pecypcaMu IJjisl OCYIle-
CTBJICHUs CBOMX pelneHuii. Hampumep, TOIbKO ToCydapCTBO BiameeT
COBPEMEHHOI apMueil M MOJMIUEH, CIOCOOHBIMM OKa3aTbCsl pe-
IIAIOIIUM apTYMEHTOM B CJlIydae OTKPHITOTO COLIMAJIbHOTO KOH(IMKTA.
B-mpembux, B pacCOpsCKEHUM TOCYIapCcTBa UMEETCS MOJIHAsl U OpraHU30-
BaHHas CHCTeMa CaAaHKLMIA, MO3BOJIIIOIINX eMy JOOMBATLCS IMTOBUHOBEHUS
OT CBOMX WIEHOB.

T'ocymapcTBO Kak MOJMTUYECKUIA MHCTUTYT oOJamaeT psaoM KadecT-
BEHHBIX MPU3HAKOB, KaK BHYTPEHHMX, TaK M BHEIIHWUX, KOTOPbIE OTJIU-
YalOT €r0 OT HErocyIapCTBEHHBIX IMOJUTUYECKUX OpraHuM3aumii (Hampu-
Mep, MapTUil, IBMKEHUI U T.I1.), OKa3bIBAIOIIUX CYIIECTBEHHOE BIMSHUE
Ha OOIIIECTBO:

1) rocymapcTBO mpeAcTaBisieT co0oii 0coOyio ¢hopMy oOpraHM3AINH
TOJIMTHYECKOI BJIACTH, OOJaJaIolIyI0 CIlIeLIaJlbHBIM MEXaHU3MOM, CHC-
TEeMOIi OpPraHOB W YYPEXIEHWUIi, KOTOpPbIE OCYIIECTB/SIOT HEMOCPEICT-
BEHHOE yIpaBjieHue oOIlIecTBOM. MexaHW3M TrocydapcTBa IIpencTaBlIeH
WHCTUTYTAMU 3aKOHOAATE/IbHOU, WCHOJMHMUTEIBHON M CyneOHOI BeTBei
Biactu. ObGecrneunBas HOpMaJIbHbIE YCIIOBMSI CYILIECTBOBAHMSI OOIIECTBA,
rocyaapcTBo 00j1amaeT TaKMM CBOMCTBOM, KakK MPUHYXIEHUE, OCYILIECTB-
JIsieMOoe 4Jepe3 OpraHbl HAaCWIMS — apMUIO, CIy>KObl OXpaHbl MOpPsAKa U
0e30MacHOCTH;

2) rocynapCcTBO BBICTYIIAeT KaK ¢AWHAasl TePPUTOPHAIILHAS OpraHu-
3amMd MOJUTMYECKOM BJacTUM B MaciuTabax Bceil cTpaHbl. ['ocymapcrt-
BE€HHasl BJIACTb pacHpOCTpaHsIETCS Ha BCE HaceJeHHE B IIpelesax OIl-
peneaeHHOW TeppuTopun. LleaoCcTHOCTh 0bIecTBA U B3aMMOCBSI3b €TI0
YJIEHOB OOECIEUYMBAIOT UHCMUMYM 2padcoancmed, WA TONJAHCTBa, B
KOTOPOM BBIpaxaeTcsl CYIIHOCTb rocyaapcTBa IS OTAEJbHOIO WHIM-
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Buga. OcylecTBIIEHNE BIACTA Ha ONpeAcJeHHON TeppUTOPUU BeAET K
YCTAaHOBJICHUIO €r0 IIPOCTPAHCTBEHHBIX IIPEACTIOB — 20Cy0apCcmeeHHO
epaHuybl, OTHEISIONIE OMHO TOCYIapCTBO OT apyroro. B mpenenax
NAHHOW TEeppPUTOPUM TOCYIApCTBO 00JIaaeT BEPXOBEHCTBOM U IMOJIHO-
TOM 3aKOHOAATEIbHOM, UCIOJHUTENbHON M CyleOHOI BJIaCTU Hal Ha-
CeJIeHUEM;

3) rocynapcTBO OpraHM3yeT OOIIECTBEHHYIO >KM3Hb HA OCHOBE MpaBa.
Tonbko rocymapctBo objagaeT MpaBoM Ha peryjauMpoBaHUe XXW3HU OOIle-
CTBa C TOMOIIbIO 3aKOHOB, MMEIOLIMX OOlle00sI3aTe/IbHbII XapaKTep.
TpeboBaHMsI MPaBOBBIX HOPM TOCYIApCTBO MPOBOAMUT B XXWU3Hb C MOMO-
IIBIO CBOMX CIIELMAIbLHBIX OPTaHOB (CyIOB, aIlMUHMCTpAIINii);

4) TOCYymapCTBO MPEACTABISIET COOOM CyBEPEHHYIO OPraHM3AIMIO BJIa-
ctu. Cygeperumem TOCYIApCTBEHHON BJIACTH BBIPAXaeTCsl B €€ BEpXO-
BEHCTBE M HE3aBUCHMOCTU OT JIIOOBIX NPYIMX BJIACTed BHYTPU CTpaHbI
WIM BO B3aMMOOTHOILIECHUSIX C IPYTMMH TocymapcTBamMu. BepXoBEHCTBO
TOCYIapCTBEHHOI BJIACTU IIPOSBIISIETCS: a) B OOIIEOOS3aTEIBHOCTA €€
pelIeHnii Ij1s1 HaceJIeH!sT; 0) B BO3MOXKXHOCTA OTMEHBI TTOCTAHOBJICHUI 1
pellleHnT HerocydapCTBEHHBIX MOJUTUYECKMX OpraHuM3aluii; B) B o0ja-
NAHUU PSIAOM HMCKIIOUMTENbHBIX TIpaB, HalpUMeEp IpaBOM W3JaHUS 3a-
KOHOB, MMEIOINX UIST HaceJIeHWS o0g3aTelbHBIN XapakTep; T) B Halau-
UYMW CHEeLMabHBIX CPEACTB BO3IEUCTBUS Ha HAceJeHHEe, OTCYTCTBYIOLLIMX
y ApYTYX OpraHM3alMii (aImapar MpUHYXKICHWS M HaCUJINS);

5) rocynapcTBO pacrnojiaracT CHCTEMO#i NPUHYIUTEIHHO B3UMAEMbIX
HAJIONOB M MHBIX 00513aTeJIbHBIX ILIATEKEl, KOTOpbhIE 00€CIIEYUBAIOT EIO
SKOHOMMUYECKYIO caMoCTosITeIbHOCTb. Ha 3Tu cpeactBa comepxXuTtcs
rocyiapCTBEHHBIM amnmnapaT, U3 HUX BbIIIauMBaeTcsl 3apaboTHas Iiia-
Ta paOOTHMKAM OIOMKETHBIX cpep (YIuTensiM, MeIuMKaMm), OCYIIECTB-
JISIIOTCS COLMaJIbHble BBITLIAThI TEHCUMOHEpaM, MaJlOMMYIIUM, WHBa-
augaM 4 T.Io.

ITo yactu BBeAeHMSI HOBBIX HaJOIrOB TOCYAapCTBO IIPOSIBIISIET Yyaeca
M300peTaTesIbHOCTU, MHOTAA Cledysl CTapoMy MpaBuily: «/JIeHbIM He mnax-
Hy™. IlpomcxoxmeHne 3Toi (ppa3bl MPUIMCHIBAIOT PUMCKOMY MMITIEpa-
Topy Becmacuany, kotopblii npaBwi ¢ 69 mo 79 r. H.3. OH Obl1 BUIHBIM
roCyIapCTBEHHbIM JIEsITeNEM, KOTOPOIro OTJIMYAJIM TaKuhe 4epThl, KakKk Oe-
PEXIIMBOCTh M M300peTaTeIbHOCTh. 3a00TSICh O TOITOJHEHWM Ka3HBbI,
BecnacuaH BBeJl HOBBIN COOp — HaJIOT HA PUMCKME OTXOXMUE MECTa, T.e.
0o0llIeCTBeHHbIE TyaneThbl. «IyajeTHble» OEeHbIM AaJu TOCYJAapCTBY CYyIle-
CTBeHHyIO Npn0OaBKy. OQHAKO CHIH M HACIeOTHWK MMIeparopa ThT crai
yIpeKaTh OTLia 3a TO, YTO TOT OMYyCTWJICS OO0 Takoil Mepbl. B orBeT Bec-
nacvaH MOAHEeC K JIMILY CbIHA MOHETY M CIIPOCWJI, OLIYIIAET JIM TOT He-
NpuAaTHBIN 3amax. Tut orBetwi: «HeT». «A Bce-TakM oHAa M3 MOYM», —
3ameTw1 Becnacuan.
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Kpome ocHOBHBIX MPU3HAKOB KaXa0€ TOCydapcTBO MMEET elle U He-
OCHOBHBbIE, TaK Ha3bIBa€Mble BHEIIHWE, CUMBOJbI, OTJIWYAIOLIME OIHO
roCyJapCcTBO OT JIpYyroro: mMH, repdo, duiar. Mnest rocymapcTBeHHOTO
¢hytara cpaBHUTEJILHO HOBA, HO caMM (hyiaru CyIecCTBOBAJIM ITaBHO U HC-
TOJIb30BAaHUCH JIJISI 0003HAYEHUSI MECTOHAXOXACHUSI KOMAHIHOTO IMyHKTa
BO BpeMsi 0OEBbIX CpakeHUI. B KauecTBe TepBbIX (hjlaroB MCITOIb30Ba-
JINCh pasyKpallleHHbIe 1IeCThl. JIpeBHME IpeKu MCIOJIb30BAIM B KauyecTBe
¢hmara Kycok TKaHM € KaKOW-T1M00 OyKBOU, NMPUKPETUIEHHBIM K IIECTY.
IlepBriii MaTepuaThiii yar B (hopMe KBaIpaTHOTO MOJIOTHMIIA Ha Iepe-
KJIaguHe, KOTOPOe KPEMWIOCh K KOITbIO, M300pen pUMJISHE.

CaMbIMM paHHUMHU TOCYIapCTBEHHBIMM hjaraMu SIBJSTIOTCS  biar
Hanuu, npussateii B 1219 1., u ¢aar Iseiiuapuu — B 1229 r. Ilocne
Benukoii dpaHiry3ckoil peBomtoumu Oeibiii ¢hiar bypOoHOB ObLT 3ame-
HEH TpeXuBeTHbIM 3HameHeM. B 1787 r. ObU1 BBeA€H TroCylnapCTBEHHBIN
¢aar CIIA, Ha KoTOpOM HM300pakanuch 13 3Be3l, O3HAYABIIMX TPUHA-
JIIATh IITAaTOB, BONIEOIIMX B HOBOe rocymapctBo. B 1805 r. Obul mpuHST
3eJIeHO-0eJI0-KpacHbIi rocynapcTBeHHbIN ¢iaar Mramuu.

Ha mnpoTsokeHMU HCTOpUM YesloBeYeCTBa OTMEYEHHbIE OCHOBHBIE
TpU3HAKMA TOCYIapcTBa HE OCTABAIMCh HEM3MEHHBIMU C TOYKM 3PEHMS
coflepXXaHUsl 1 MEXaHU3MOB peaiM3aliuy BiacTHoil Bosu. OHU mpeobpa-
30BBIBAJINCh OMHOBPEMEHHO C WM3MEHEHUSMM B CTPYKTYpe WHCTUTYTOB
TOCYIapCTBEHHOM BJACTH, B CHeUMaIM3alMu U auddepeHmanum ux
¢yHkuuit 1 poneit. Tak, repBoHAYaJbHO T'OCYIAapCTBEHHAs! BIACTh KOH-
LIEHTPUPOBATACh B pyKax eduHoauuHo20 npagumens (MOHapxa, AECIOTa,
uMIieparopa, 1aps), SIBJISIBIIETOCS OMHOBPEMEHHO COOCTBEHHUKOM BCeid
3eMJIM, BEPXOBHBIM XPELIOM M Cydbeil. MoHapX 3alluilail HMHTEPECHI
MMYIIMX K1accoB", TBOPSIHCTBA, OapOHOB, JTyXOBEHCTBA, POMOBOI 3HATH U
ONMpasIcsl Ha UX TOMAECPXKKY. B cBolo ouepenb OapoHbI, ABOpPSIHE, 3HATH
CIY>XKWJIM MOHApXy M 3a 3TO TOydaJd pa3jiMYHbIe MOXaJIOBaHUS — 3€M-
JI10, TIpUBWIETUM, TUTYJIBL. CO BpeMeHeM 0apOHbl M JTyXOBEHCTBO CTaHO-
BATCSI KPYITHBIMU 3€MEJbHBIMM COOCTBEHHMKaMU, He ycTymasl o Oorar-
cTBy camMoMy MoHapxy. OHHU TpeOyloT y4JacTvsi B OCYIIECTBJIEHMM TOCY-
JapCTBeHHOU BiacTu. EnuHoONMYHAs BiIacTh MOHapXa HauyMHAET <«Ipo-
outbcs» Ha yactTu. B Anrmuu B XIII B. Bo3HUKaeT MepBblid npedcmasu-
MenbHblli OpeaH — NAPIAMEHT, IEPBOHAYAIbLHO MPEICTABJISIBILIMIA UHTEPE-
Chbl HE Bcero oOIIEeCTBa, a JIMIIb IEPBBIX ABYX COCJIOBUI: TyXOBEHCTBA U
JIBOPSIH. DTOT OpraH Ha3bIBaJICSI COCJIOBHO-IIPEACTaBUTEIbHBIM, OH 00-
Jlafaja TepBOHAYAJIbHO COBEIATEIbHBIMU (PYHKIIUSIMU M CO3BIBAJICSI MO-
HapXxOM IPEUMYIIECTBEHHO Ul YTBEPXKIAEHUSI HOBBIX HaJIOTOB.

JIub OypxxyasHble pesomouuu XVII — XVII1 BB. B EBporie u Ce-
BEepHOII AMepHKEe OTpaHWYMBAIOT BCEBJACTUE TOCyIapcTBa M YTBEPXKIAIOT
NPpUHUUNBl HAPOO0BAACMUSL U BEPX0BeHCMBA NpAsé 4eno6eKka Hall TpaBaMu
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rocynapctsa u oOiiectsa. OTcravBasi UACIO O TOM, YTO «TIOOU POXIAIOT-
Csl M OCTalOTCSl CBOOOOHBIMU M PaBHBIMU B IIpaBax», OypxKya3HbIE PEBO-
JIIOLIMM HE TOJIbKO TPOBO3IJIACUIM TMPUHLUI (GOPMaJbHOTO paBEHCTBA
JIofield He3aBUCHMO OT WX WMYIIECTBEHHOTO M COLIMAJILHOTO TIOJIOXKe-
HUSI, HO U BbIPAa0OTaIM KOHKPETHBIE CIOCOObI OrpaHUYEHUsT abCOJIOT-
HOU BJacTU rocymapcTBa B Juiie MoHapxa. [lepBoHauyasibHO OOIECTBO
MepelwIo OT abcoaomHOU MOHAPXUU K 02PAHUYeHHOU, T.e. OTPaHUYEHHOM
NpeaCTaBUTEC/IbHBIM OpraHOM Ha OCHOBE 1/1361/1paTean0ro nmpaBa U KOH-
CTUTYLIMEN (OCHOBHBIM 3aKOHOM), a 3aTeM W K pecnybiuke, KOTAa Bce
OpraHbl BBICILIEN BIACTW W30UPAIOTCSI HACEJIEHWEM Ha OMpenesIeHHbIN
CPOK M KaXIblii M3 HMX BBITMIOJHSIET CTPOTO OIpele/eHHbIE 3aKOHOM
¢ynkuuu. Kpome Toro, B Toit ke AHruu yxe B HopTxeMNTOHCKOM
craryre (3akoHe) 1328 r. TOBOpUIIOCH, YTO HUKAKOE KOPOJIEBCKOE pac-
MOpSDKEHNEe He MOXET TOBIUAThL Ha xoi mpaBocynus. CreaoBaTesbHO,
IMOCTETICHHO C Pa3dBUTHEM OJOKOHOMMKH, ITOABICHUEM I/IH,ELI/IBI/IIlyaﬂbHOﬁ
YaCTHOM COOCTBEHHOCTH M CaMOCTOSITEIbHOW JIMYHOCTH — TpakIaHWHA
BO3HUMKAET CHCTeMa TOCyJapCTBEHHON BJIacTH, TAe peajbHbIM ObUIO YBa-
XKCHUE K Cyoy U [lCﬁCTBOBEUI MEXaHU3M CIECPXKEK U IIPOTUBOBECOB BO
B3aMMOOTHOILICHUAX OpraHoOB 3aKOH0£laTCHbHOfI, UCTIOJIHUTEJIbHOU WU
cynebHoil Biacteit. Cama BacTh ObUla «CBfI3aHa» HOPMaMM TipaBa U
JIEMUCTBOBAJIa CTPOTO B T'PaHULIAX 3TUX HOPM.

CooTHOIlIeHE MHCTUTYTOB 3aKOHOMATEJIbHOM, WCIIONIHUTENILHON U Cy-
JIeOHOI BIacTell B 3HAUMTENIBHON MeEpe OIpeiessieTcsl TeMU (QYHKIUSIMU,
KOTOpbIE BBITIOHSIET TOCYIAPCTBO B KOHKPETHOM o0I11iecTBe. HYucio u o0b-
eM 3TUX (PyHKIMI OOYCTOBIMBAIOTCS COCTOSTHUEM 3KOHOMWYECKOM, COLM-
aTbHOW U KYJIBTYpHOI cdep KU3HEAESTETbHOCTU OOIIECTBA, POJIbI0 OCHOB-
HBIX MTHCTUTYTOB BJIACTU U TIPUHIIMIIAMU UX (POpMUPOBaHUS. 3pesioe epaic-
daHcKkoe OOILEeCTBO COKpalllaeT 10 MMHUMYMa KOJMYECTBO (DYHKILIMIA, 3a-
KPETUIEHHBIX 32 TOCYNApCTBOM, OCTaBJIsIs JIMILb HauboJiee BaKHbIE: obecre-
YyeHre TpaBoropsaKa M 0e30MacHOCTH JIMYHOCTHU, OXpaHa OKpYXKaroliei
cpennl U T.01. TpaduyuonHsie OOLLECTBA, B KOTOPHIX HET CaMOCTOSITEJTbHOMN
JIMYHOCTH, 3peJIbIX JEMOKPATUYECKUX TPaIULIMi, HAMPOTUB, XapaKTepu3y-
I0TCSI CTpeMJIEHHMEM TOoCylapcTBa KOHTPOJIMPOBATh BCE CTOPOHBI SKU3HEAEes -
TEJLHOCTU YesIoBeKa. B Takux rocymapcrBax OTCYTCTBYIOT: TPUHIIMIT pasfie-
JICHUS BJIACTEN, CAEPXUBAHUS U MPOTUBOBECOB TPEX BETBEW BJIACTU; CIIE-
HUaIU3alus MOJTUTUYECKUX posiel U (PyHKIIWIA; BEPXOBEHCTBO TpaBa ! T.I1.

1.4. ®yHKUMKN rocynapcTBa

TocymapctBo yupexpaercst il BBITIOJHEHUs psiga GyHKUU (OT aam.
functio — ucnonHeHue, OCYIIECTBIEHUE), OCYIIECTBICHUE KOTOPBIX OT-
JIMYAeT ero OT JAPYTUX TMOJUTUYECKUX WHCTUTYTOB M OOecreyrBaeT CTa-
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OMJIBHOCTb M TOCTYIATEJIbHOCTh Pa3BUTUSI OOIIECTBA. TpagulIMOHHO
¢GYHKIMM TocygapcTBa TOAPA3NENSIIOT Ha BHYTPEHHUE UM BHEIIHUE, T10
cdhepaM peanu3ay OOIIe3HAYNMBIX LIEICH.

K BHympennmv ¢yHKIMSIM MOXHO OTHECTM 3KOHOMMWYECKYIO, COLIM-
albHYI0, OPraHM3aTOPCKYIO, IIPABOBYIO, IOJUTHUYECKYIO, 00pa30BaTelb-
HYIO, KYJIBTYPHO-BOCIIMTATEJIbHYIO U T.II.

DKoHomuueckas QyHKuuss TOCYAapCcTBA BBIPAXKAeTCSl B OpraHM3allvu,
KOOpIMHALIMU, PETYIMPOBAHUNA 3KOHOMUYECKHUX ITPOLIECCOB C TTOMOIIBIO
HaJIOTOBOM U [[CHG)KHO—erﬂ,I/ITHOﬁ IMMOJIUTUKU, CO3JaHUA CTUMYJIOB KO-
HOMUYECKOTO pOCTa WM OCYIIECTBICHUST CAHKIIWA.

CoyuanvHas QyHKYuUs COCTOUT B YIOBJICTBOPEHUM ITOTPEOHOCTEH JTt0-
Jeil B paboTe, XWibe, MOAIEPKAHUU 300POBBSI; MPEIOCTABICHUN COLIM-
aJTbHBIX TapaHTUI IpecTapesibiM, MHBaUIaM, 0e3paOOTHBIM, MOJIOIEKU;
CTPaxOBaHUU XWU3HU, COOCTBEHHOCTH, 3M0POBBSL.

IIpasosas ynkyus BKIMoOYaeT obecriedyeHre MpaBoIopsiaKa, YyCTaHOB-
JIECHHE TPaBOBBIX HOPM, KOTOpPBIE DPEryIMpYIOT OOIIECTBEHHBIE OTHOIIIE-
HUSI U TIOBEJCHUE TpaXkaaH, OXpaHy OOILIECTBEHHOIO CTPOSl OT pa3pyllu-
TEJTbHBIX JEHMCTBUI 3KCTPEMUCTOB. 3alllMTa ITPABOBBIX HOPM OCYIIECTB-
JIFIETCA CIICeIMaJIbHBIMUM IIPaABOOXPAHUTCJIIbHBIMU OpraHaMM TocyaapCTBa
(cymoM, mpoKypaTypou U Ip.).

Kyavmypro-eéocnumamenvras yHkyus HalpaBlIeHa Ha CO3IaHUE yC-
JIOBUIM I YAOBJICTBOPSHMST KYJBTYPHBIX ITOTPEOHOCTEHl HaceJIeHMs,
TPUOOIIEHUST €r0 K MOCTWKEHUSIM MUMPOBOM KYJIBTYpbI, BO3MOXHOCTH
caMopean3allii B TBOPUYECTBE.

1.5. lNMpUYMHBI BO3HMKHOBEHUS rOCyaapcTBa

OLieHuBasi poJib TOCYIApCTBa B XKM3HM OOIIECTBA U JIMYHOCTH, U3BECT-
HbIl dpaniy3ckuit moaT Ilom Bamepu (1871 — 1945) kak-To 3amMeTun:
«Ecmu rocymapcTBO cMIIbHOE, OHO TOAABSIET HAc, €CM Xe ciaboe —
MBI nornbaeM». IlouyeMy ke 4yeJoBeK HEe MOXET CYIIEeCTBOBAaTh O€3 rocy-
JapcTBa, HO M OTJHOBPEMEHHO BCerma IpOoTHUBOCTOUT eMy? JIjisl oTBeTa Ha
3TOT BOIIPOC CJIeAyeT O0paTUThCS K MPUYMHAM, KOTOpPBIE CITOCOOCTBOBA-
M (POPMUPOBAHUIO TOCYIAPCTBA.

TocymapcTBo cylecTBoBajio He Bcerma. IlepBoHauYanbHO CYILECTBO-
BaJIO doeocydapaneenHo opeanu308aHHoe ooujecmaeo — o0IECTBO O6€3 To-
cymapctBa. B HeM DyHKIIMM yIipaBlIeHUSI He 3aKpEIUISIIUCH Ha IMOCTOSIH-
HOIl OCHOBE 3a KaKou-JMOo TpymnIoi poma wid IjieMeHu. Briacth mpu-
Hajiexaga CoOOpaHUIO poja, KOTOpOe NEeJIerMpoBajio € Ha OIlpenesieH-
HOe BpeMsI KaKOMY-TO JIMIY (BOXKIIO, BOCHAYaJIbHUKY, CTapeHIlNHE) U
OBUIO BIIpaBe U3BATH €€ y HEro. YIOpsIoyMBaHME B3aMMOOTHOIIICHUIA
MEXIy JIIOAbMHM B JOTOCYIAPCTBEHHOM OOILECTBE, COIVIACOBAaHUE WX WH-
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TEPEeCOB MPOUCXOIWINA C TOMOIIBIO MOHOHOPM — TIPABWII, TIPEACTABIISIB-
X co0Oil HepacwIeHEeHHOe eIWHCTBO HOPM MOpPAau, PEIMTMO3HBIX
BepOBaHUM, Tpamuluii, OOBIYacB, KPOBHOPOACTBEHHBIX CBs3eil. OHHU
CylleCTBOBAIN B (hopMe MUGOB, TaOy (3aIIpeToB).

B 2ocydapcmeenno opeanuzoeannom obuwecmee BiacTHbIe (GPYHKIIUU
MOHOITOJIU3UPYIOTCS  TIPUBUJIETUPOBAHHBIM MEHBIITMHCTBOM OOIIECTBa,
KOTOpPOE OCYIIECTBISIET MX C TIOMOIIbIO CIELUATbHO ITOATOTOBICHHBIX
JUTSL YTIpaBJIeHUs Jrofeil (OI0pOKpaTUM), OpraHOB NMPUHYXKIEHUS M Ipa-
BOBBIX HOPM. 3a 3Ty JeSITeJIbHOCTb YKa3aHHBIC JIIOAU TTOJYJaroT XKajaoBa-
Hbe. ATMapar yIpaBJeHUsS 4YacTo ObUI JOCTATOYHO MHOTOYMCIICHHBIM.
Hampumep, B adpmHCKOM TocymapcTBe B miepuon ero pacusera (V B. 10 H.3.)
TOCYJApCTBEHHBINM armapaT cocTosl M3 6 Thic. cydeid, 160 cTpeskoB,
1200 BcagamkoB, 500 cTpaxkHUKOB Bepdeii, 500 ugeHoB coBeTa M T.IT. —
Bcero okosio 20 ThIC. YeJOBEK. DTO IPU TOM, YTO TMOJTHOMPABHBIX Tpax-
JIaH, T.e. NI cTapie 18 ner, ObLIO0 0KOJIO 35 THIC.

IToTpeOHOCTE B TOCYyHapCTBEe ObLIa OOYC/IOBJICHA Pa3IUYHBIMU ITPU-
YUHAMU, KOTOPbIE, OJHAKO, CBOAWIMCH K TOMY, YTO OOIIECTBO COTpsica-
JI1 KOH(MJIMKTHI, BBI3BAHHBIE KaK €CTECTBEHHBIM, TaK 1 UMYIIIECTBEHHBIM
1 COLMAIbHBIM HEpaBEHCTBOM MeXIy JioapMu. Korma-to ogvH U3 CO3-
Jareyieil amepukaHckoil KoHctutyumn — JIK. Memacon (1751 —1836)
3ameTwI: «Eciy Obl Jonyd ObLIM aHTelaMU, TO He TpeOoBajloch Obl HU-
KaKOro IIPaBUTENIbCTBA... OJHAKO... IO TeX IOp TIOKa pa3yM YesIoBeKa
MOABEPXKEH OIIMOOYHBIM CYXICHUSM W OH CBOOOIECH IOJb30BATHCS UM,
pa3Iuyus BO MHEHUSIX HEM30€XHBI... TakuM 00pa3oM, CKPBIThIE TTPUYK-
HBI Pa3opOB 3aJI0KEHBI B YEJIOBEUECKON MPUPOIE».

Bmecre ¢ TeM MenucoH Ionaraji, 4To «HamOoJiee OOIIWiI M JIOJITO-
BPEMEHHBII MCTOYHWK Pa3lopoOB — HepaBHOE pacripeaeeHue Oorarct-
Ba... MIHTepechl, CBSI3aHHBIE C 3eMEJIbHOM COOCTBEHHOCTBIO, ITPOU3BOI-
CTBOM, TOproBJIeii, (PpMHAHCAMM, BMECTE CO MHOTMMM APYTMMU WHTEpe-
caMU BBIpAcTalOT B LIMBWJIM30BAHHBIX CTpaHaX M3 HEOOXOOUMOCTH, OHU
JeJIAT OOIIEeCTBO Ha KJIACChI, M 3TO JeJIEHUE YCUIMBAETCS pa3HBIMU UyB-
CTBAMM U B3IJISIAAMU».

CrnenoBaTeIbHO, MOXHO BBIIEJIUTD:

1) axonomuueckue npuuunel (Iepexon OT MPHCBAUBAIOIICH K TPOM3-
BOIAIICH SKOHOMMKE, OOIIECTBEHHOE paslelicHue Tpyaa, TOsIBICHME
YaCTHOM COOCTBEHHOCTU W HEPaBEHCTBA);

2) couuanvHbie npuuunbl (Packoil oOIIeCTBA Ha KJIacChl);

3) eeoepaguueckue (pa3mMep TEPPUTOPUM, 3AILUIIEHHOCTh BHEIIIHUX
TpaHMUIL);

4) kyavmypHble (TUTT LIGHHOCTE!, BUI PEJIUTUM) U WHbIE TIPUYUHBI.

OnHOI W3 IIaBHBIX SIBJISICTCS] MOAUMUYECKAs QYHKUUS, KOTOpas CO-
CTOUT B OOECNEUEHUM TOJUTUUECKOM CTaOWUIBbHOCTH, OCYIIECTBICHUN
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BJIACTHBIX ITOJTHOMOYMIA, BBIPAOOTKE MOJMTHUYECKOTO Kypca, OTBeYalo-
ILIETO TTOTPEOHOCTSIM U YasHUSIM IMUPOKUX CJIOEB HACEJCHMST WIU TOMd-
epXaHusI TOJMTUYECKOro TOCITOACTBA Kiacca-cooctBeHHMKa. Cpemm
BHEITHMX (YHKIIMII MOXHO BBIACIUTH OCYIIECTBICHHWE B3aMMOBBITOMI-
HOT'O COTPYIHMYECTBA B YKOHOMHUYECKOM, COLIMAIBLHOM, TEXHOJIOTUYE-
CKOM, KyJIbTYpHOM, TOPTOBOM cdepax ¢ APYyrMMU CTpaHaMM U (HyHK-
IIUIO 0O0POHBI CIPAHDL.

1.6. Myt popmmpoBaHmnsa rocygapcrea

OueBUIHO, YTO TIPU CBOEM BO3HMKHOBEHUM TOCYIAPCTBA Y Pa3TMIHBIX
HapomoB uMen ocobeHHOocTH. OHM ObUIM OOYCJIOBJIEHBI MCTOPUYECKUAM
pa3BUTHEM KOHKPETHOW CTpaHbl, €€ HalWOHAJbHBIMM TPaIULIUSIMU,
KYJIbTYpPOH, pelnrueii, reorpauyecKuM IMOJOKEHUEM.

YCI0BHO MOXHO BBIICIUTH TPYIIIBI CTpaH, KOTOpPHIE MMEIN HEKO-
TOpBIE OOIIME MPEANOCHIIKN (GOPMUPOBAHUS TOCYAAPCTBA, YTO ITO3BO-
JISICT BBIICIUTH TPU IyTH BO3HUKHOBEHUS TocyaapcTBa: 1) BOCTOYHBIIA;
2) 3amagHblid; 3) CMHTE3HBINM. Pa3anuns mMexXmy HUMHM COCTOSIT B TOM,
KaK IMPOMCXOOWJ TIPOLECC CJIoMa OPraHOB POMOTUIEMEHHOM OpraHu3a-
LIMA ¥ BOBHUKHOBEHUSI MHCTUTYTOB TOCYyIapCTBa.

Bocrounblii myms (hopMUpOBaHUSI TOCYAapCTBa XapaKTepU3yeTCsl
TE€M, UTO TOCYJapCTBEHHBIN arlapaT BO3HUKAeT M3 alllapara yIpaBiie-
HUS POJOIUIEMEHHBIMU OOBEIMHEHMSIMU IIyTEM 3aKpEIICHUSI YIIpaB-
JIEHUYeCKUX (PYHKIMI 3a OMpelaeIeHHBIMU JULIAMU M Tepefadeii ux Io
HacnenctBy. I'ocymapcrBa peBHero BocTroka Bo3HMKamM B CUIIy HEOO-
XOAUMOCTH OPTaHW3ALMUA TPYJOEMKUX MPPUTALMOHHBIX pabOT, KOTO-
pble 00ecIeurBaIM MPONUTaHUE BCeM OOIMHHUKAaM. CaMOCTOSITEIbHO
Kaxzaas oOIIMHA Oblla HEe B COCTOSSHUM DPEIIMTh 3Ty 3amady. [losTtomy
HEOOXOAMMO ObLI0O OOBEAMHUTH YCWJIMSI MHOTUX OOIIMH IJISI CTPOU-
TeJbCTBA JaMO, PBIThSl KaHAJoOB M T.M. [loTpeGHOCTH COrIacOBaHUSI
YCHIMA OOBETMHEHHBIX OOIIMH OOYCIOBUIM HEOOXOIMMOCTh B IIE€HTpA-
JIN30BAaHHOM YIMPABICHUM CO CTOPOHBI TOCYJApPCTBA, CO3MAHUS pa3-
BETBJICHHOTO arrapara yrnpasieHUsl. DTOT ammapar BbIpacTal M3 pOMIo-
IUIEMEHHOM 3HATH, KOTOpasl MTOCTEIeHHO 3aKperuisijia 3a coboil pyHK-
LIVIO yIIPaBIICHUS.

JanHass (GyHKLUS B YCIOBUSIX HU3KOWM TPOM3BOIUTEIBHOCTU TpyAa
Mpeanojaraja M paclpeleieHue IPOU3BEICHHOIO MpOAyKTa. 3aHSThE
«TOJDKHOCTH» TIO3BOJISIZIO  OOIIMHHUKY 3a0mpaTh cebe OOJBIIYI0 YacTh
MPOM3BEICHHOIO TMPOMAYKTa, HAKaIlJIMBaTh OorarctBa. Tak IOCTENEHHO
obOpa3oBajlach 3aMKHyTasl KacTa YIpaBieHIeB (OvKaiilline COBEeTHUKHU
nmecriota (MOHapxa), BM3WpW, YMHOBHUKM HUBILIErO paHra), cTaBllas
Oyarogapsi BBIMOJHEHUI0 UMW (DYHKIWA YIIpaBIeHUs TOCIIOACTBYIOLIUM
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kinaccoMm. CremyeT 3aMeTUTb, YTO 3€MJIsSI, COCTaBJISIBIIAS TJIaBHOE Oorar-
CTBO, OCTaBaJlaCh OOIIMHHOM COOCTBEHHOCTHIO.

3anamHblid yTh BO3HUKHOBEHMSI TOCYIapCTBa ObUT OCHOBAH Ha MHBIX
Mpeanocbuikax. PaspyliieHre pomoryieMeHHON OpraHM3aliiy 3[eCh OCy-
IIECTBIISUIOCH BCJICACTBUE Pa3BUTHUSI YaCTHOM COOCTBEHHOCTH. DKOHOMMU-
YECKOe TOCIIOACTBO OOraTthix OOIMMHHWKOB ITIO3BOJIMJIO OTCTPAHUTh OT
BJIACTU POIOBYIO 3HATh M CTaTh MPAaBSIIIMM KJaccoM. B ocHoBe mpoiiecca
IIeJIeHMWsT OO0IIecTBAa Ha KJIACCHI JieXasl TIepexol OT IPMCBanBAIONIC 3KO-
HOMUKHU K TIPOM3BOISIIEH, KOIIa YeJIOBEK caM CTajl CO3IaBaTh OPYIWS
Tpyna M TIpeAMEThl TIepBOM HEOOXOmMMMOCTH (IMIIY, JOMAIITHIOI YT-
Baph). [Iponcxommio pasaeneHne OOIIECTBEHHOTO TpyHa: CTald 000c00-
JIATBCS OPYr OT JIpyra CKOTOBOICTBO U 3eMJIENEINE, BBIICIUINCH PEMeEC-
Jla, TOSIBWJIMCH KYIIIBI, 3aHATHIE B cepe oOMeHa ToBapoB. biaromapst
IIOCTOSHHOMY COBEPIIEHCTBOBAHUIO OPYIMA Tpyda OTHEIbHBIE CEMBU
MOIIM YK€ CaMOCTOSITEJIbBHO TPOM3BOAUTL JOCTATOYHOE KOJIMYECTBO
MPOMYKIIUM JUISI CBOETO CYIIECTBOBAHUS. 3eMJISI M3 OOIIMHHON COOCT-
BEHHOCTHU IIyTEM IIPMCBOCHUS Pa3IMIHBIMUA CIIOCOOAMU 3HATBIO ITEPEXO-
AT B YaCTHYIO.

PasButne yacTHOI COOCTBEHHOCTHM IIOPOIMJIO HMYIIECTBEHHOE HE-
PaBEHCTBO Cpemy JIOAel M JeJeHWe Ha KIIAcChl MOSBWINCH OOraThbie
(apucToKpaThl), KOTOpPbIE MMEIM MHOTO 3eMEJbHBIX HaleaoB, padoB,
CKOT, 1 OemHble OOIIMHHUKM. JlyMTeapbHass Oopnba MMYIIMX M HEUMY-
IIMX KJIACCOB IPMBEJa MEePBbIX K MOHMMAHWUIO HEOOXOAMMOCTH CO3TaHUS
TOCyapcTBa, KOTOpPOE ITOMABIISLIO OBl HEIOBOJILCTBO MAcC M 3aIlUIIANIO
MHTEepechl Oorarbix COOCTBEeHHMKOB. Hambosee Oorarble M3 HUX CTaau
3aHMMAaTh OTBETCTBEHHbBIC TOCYIAPCTBEHHBIE MOJIKHOCTH.

CrnenoBarebHO, TOCYOApCTBO Ha 3arafe CTajo pe3yJIbTaToM Aejie-
HUS OOIIeCTBAa Ha KJIACChI, B OCHOBE KOTOPOTO JieXasl IPOIECC pa3BU-
TUS YacCTHOM COOCTBEHHOCTM Ha Opyausd Mpou3BoAcTBa. I[1omoGHBIM
myreM ¢opMUpoBaJioch rocygapctBo B JlpeBHeit I'peumm (AduHbl) un
Jpesnem Pume. IlpaBma, B mociieqHeM ITOTPEOHOCTb B CHJIBHOM TOCY-
napcTBe ObUla BbI3BaHA HE TOJBKO KOH(MIMKTOM BHYTPM PUMCKOIO 00-
IeCTBa — MEXIy MaTpUIUSIMU (apucToKpaTaMu) W Tiebesmu (OeaHBI-
MH), HO M HEOOXOOMMOCTBIO yIepXKaHUS B ITOBMHOBEHUU HAaCEIECHUS
MOABIACTHBIX 3aXBAaY€HHBIX TEPPUTOPMI — HerpaxmaH (IIeperpuHOB).
Tak, Bo UUB. 1o H.3. 13 70 MuiH HaceneHust PuMcKoil mMmIiepun mos-
HOIIPAaBHBIX CBOOOMHBIX I'PaXXAaH HACUYMTHIBAJIOCH HE 0ojee 2 MIIH, YTO
cocTaBisio MeHee 3%.

OnHako HE TOJIBKO MMYIIIECTBEHHOE HEPaBEHCTBO SIBWJIOCH MPUYM-
HOIl BOBHMKHOBEHUS TocydapcTBa Ha 3amane, HO u Hacuaue. OO0 3TOM
rooputr omnbIT Craptel. TaM MHCTUTYT YacTHOM COOCTBEHHOCTH HeE
Wrpajl Takoil BaxHoU poju. CIapTaHCKOe TIOCYJapCTBO BO3HMKIIO B
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pe3yJbTare 3axBaTa CHapTAaHCKOW OOIIMHON (IopuUiillaMU) COCETHUX
TePPUTOPUIT, HACEJICHNE KOTOPBIX OBUIO IPEBpAIleHO B OOIIECTBEHHBIX
pa6oB (m10TOB). YMCIO CrapTUAToOB, T.€. ITOJHOIPABHBIX TpaXkmaH, ObI-
JIO B JIeCATh pa3 MEHbIIE, YeM KOJMYECTBO HACEJICHUS] TTOKOPEHHBIX
HaponoB. [ ux ycMupeHUs1 ObIJIO CO3MaHO CHJIbHOE TocymapcTBo. Ero
OCOOEHHOCTBIO SIBJISIETCSI OTCYTCTBME MMYIIIECTBEHHOTO HEpPaBEHCTBA,
COXpaHEeHME OOIIECTBEHHO COOCTBEHHOCTM Ha 3eMJII0, KOTOpasl JIMIIb
repeaaBagach B MOJb30BaHUE TTOJTHOIPABHBIM IpaXIaHaM, T.. OHU He
MOIIM €¢ TpoaaTh, MOJapuTh, 3aBellaTh. TakMM oOpa3oM, rocyJapcTBO
B Cnapte ObUIO ClIEACTBUEM KOHMJIMKTA MEXIY TMOJHOIMpPaBHBIMU Ipa-
XaaHaMu (criapThuaTaMyd) M IMOKOPEHHBIMU Hapomamu (HEIOJHOIIpaB-
HBIMHU).

Cunre3nblii mym» (pOpMUPOBAHUST rocydapcTBa ObUT CBOMCTBEH TEM
HapoJaM, KOTOpbIe MepeXOnuIv OT POAOIUIEMEHHBIX OTHOIICHMI Cpasy
K (peomanbHbIM, MUHYS paboBianeabuyeckuii yKiaan. s aToro BapuaHTa
00pa3oBaHUsI TOCYIAPCTBAa XapaKTePHO IJIUTEIbHOE COXpaHEHHE OOIIMH-
HOM OpraHMU3aluu, OPraHOB IJIEMEHHOM IEMOKPAaTUU U OJHOBPEMEHHOE
CKJIagbIBAHNEC MMYIICCTBECHHOI'O HEpaBCHCTBAa M Ha 3TOM OCHOBE ITOSIB-
JIeHWe€ WHCTUTYTOB paHHedeodaIbHOro TrocymapcTBa. Pabckuit Tpyn
310ech He TIONYYMJI pacrpocTpaHeHus. PazopuBiivecss oOIIMHHMKU T10-
nagajii B 3KOHOMHNYECKYIO 3aBUCHMMOCTb OT 0OorarTbIx 06U_lI/IHHI/IKOB, KO-
TOpble NMPUOUpaATU K CBOMM pPyKaM OOIIMHHYIO 3eMJII0 U CTaHOBUJIWCH
MpaBsIIMM KimaccoM ¢eomganoB. Tak (opMHUPOBAJIIOCh TOCYIApCTBO Yy
repMaHCKUX TieMeH, B JpeBHeit Pycu, Upnannuu u 1.11.

1.7. Teopun npoucxoxageHns rocygapcrsea

CrpemiieHr€e TIOHSITH MPUPOIY rocyaapcTBa, €ro MECTO M pojib B XKU3HU
YyeJloBeKa 3acCTaB/IsLI0 YYEHBIX MCKaThb MPUYUMHBI M YCJIOBUSI €ro BO3-
HUKHOBEHUsI. BBISIBIEHUE MCTOKOB roCylapCTBEHHOCTH, OCOOEHHOCTEM
ee (opMUpoBaHUs y Pa3IMYHBIX HApOJOB BO MHOTOM ITO3BOJISIET IMO-
HSTb NIPUYMHBI pa3inuuii B (PYHKIIMOHMPOBAHUU COBPEMEHHBIX TOCY-
napctB. OmHakKo €IMHCTBO MHEHMIA IO TpoOsiemMaM BO3HUKHOBEHUS
rocynapctBa OTCyTCTBYeT. CyIIECTBYeT HECKOJBbKO TEOPMI ITPOMCXOX-
JEHUs TOCymapcTBa.

OnHoil U3 caMbIX paHHUX TEOPUI, OOBSICHSIOMIMX TTPOLECC BO3ZHUK-
HOBEHMSI TOCYIapCTBa, OblLia TeokpaTwdeckas Teopusi. Ee cozmarenu (AB-
penuit ABryctuH, Poma AKBMHCKUI, TepTyamaH) paccMaTpuBalld TOCY-
JApCTBO KaK OOXMWil TPOMBICE], OCHOBBIBAasICh Ha TE3UCE, YTO <«BCS
BJIacTh OT bora». bor aBisgeTcs TBOPIIOM BCEro CYIIEro Ha 3eMJie, B TOM
yuciae u rocygapctBa. ITpoHUKHYTH B TaliHY OOKECTBEHHOro 3aMbIcia, a
cJiemoBaTeJIbHO, TIOCTUYb MIPUPOAY TOCyAapcTBa HEBO3MOXKHO.
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TeokpaTuyeckast Teopusi MMea IOI COOOI peajibHBIE (DaKThI: MEp-
BBIE TOCYHapCTBa MMeJM pPEJIMTUO3HbIe (OpMbI (MpaBlIeHUE KPELOB),
0OXECTBEHHOE MPaBO TMPWAABAJIO TOCYIAPCTBEHHOW BJIACTU aBTOPUTET, a
pelIeHUsIM TocylapcTBa — 00s13aTeIbHOCTh. Tak, B 3akoHaX JpeBHEBa-
BWJIOHCKOTO I[apsi XaMMyparu TOBOPUJIOCh O OOXXECTBEHHOM ITPOMCXOXK-
JeHur Biaacty uaps: «boru mocraBuwim XaMMypamnu MpaBUTh "depPHOTO-
JIOBBIMU"».

CnenyeT OTMETUTDL, YTO BO BCEX PECJIUTUAX OTCTAUBACTCA HNIACA ooro-
YCTAaHOBJIGHHOCTU TOCYIApCTBEHHOW BiacTW. B TmociaHuu, Harpumep,
anocrona IlaBmna pumiisiHam roBoputcs: «Bcsikasa myina ga OynmeT IoKop-
Ha BBICIIMM BJIACTSIM, MOO HET BJIAacTW He oT bora, cyliecTBylolue Bia-
ctu oT bora yctaHOBJIEHBI».

INatpuapxanbHas KOHUENMS TPaKTyeT TOCYJApCTBO KaK OOJIBIIYIO
CEMBIO, TJIE€ OTHOLICHMA MOHapxa M €ro InoagaHHbIX OTOXACCTBJIIAIOTCA C
OTHOUIIEHUSIMU OTIIa U 4WieHOB ceMbM. COmacHO 3TOU Teopuu rocymap-
CTBO BO3HUKAET B pe3yJibTaTeé COEAMHEHUS PONOB B TUIEMEHA, IUIEMEH B
OOIIHOCTH, B 3aTeM B rocygapcrtBa. MoHapX JO/KEH 3a00TUTHCS O CBO-
UX TIOAJAHHBIX, a Te JODKHBI ITOBMHOBATLCS IIpaBUTENIO. [ ocymapcTso,
[0 MHEHUIO OJHOIO0 M3 OCHOBATEJICH TIaTpuapXaJibHOM TeOpUM KUTam-
ckoro ¢dunocoda Kondyms (551—479 1r. 1o H.3.), HODKHO OMUPATHCS
He Ha Oe3JIMKUI M BCEOXBATHIBAIOIIUI 3aKOH, HE Ha IPOM3BOJI TUpaHa, a
Ha MYIPOCTb J0OPOAETELHOTO MpaBUTENs] U ero TaJaHTIMBBIX M J0C-
TOWHBIX TTOMOLIHUKOB.

B XVII—XVIII BB. ITOSIBJISICTCS JOTOBOPHASI TEOPHS TTPOUCXOXKIIC-
Hus1 rocynapctBa. CoriacHO €l rocymapcTBO MOHMMAJIOCh KakK oOlle-
CTBEHHBII JIOTOBOp, MO KOTOPOMY JIIOAU B IIEJISIX HaIEXHOro odecre-
YCHUA CBOUX €CTCCTBEHHLIX IIpaB, CBO60£[I)I, 3allUThl JIMYHOCTU WU
COOCTBEHHOCTM COIJIallaloTCs co3[aTh rocyaapctBo. I[lo 3amevyaHuio
¢panmysckoro Mbicautens . Jdumpo (1713—84), «momu OBICTPO HO-
raJajiuCh, YTO €CJIU OHU OyayT MPOAOJIKATh MOJIb30BAaThCSl CBOEUM CBO-
00110i1, CBOEW HE3aBUCUMOCTBIO UM 0e3ydep>KHO TMpeaaBaThCcsl CBOUM
CTpacTsiM, TO TOJIOXEHUWE KaXJAOTO OTAENbHOrOo YejoBeKa CTaHET 00-
Jiee HeCYaCTHBIM, YeM eClii Obl OH XWJI OTAEJIbHO; OHU OCO3HAJIU, YTO
KaXIIOMY YEJIOBEKY HYXXKHO IMOCTYIUTBCS YaCThIO CBOEU €CTECTBEHHOW
HE3aBUCUMOCTU U TOKOPUThCS BOJIE, KOTOpas TIpEeACTaBsia Obl CO-
0ol1 BOMIO BCcero obOlIecTBa U ObLIa ObI, TaK cKa3aTb, OOIIMM LIEHTPOM
N IMYHKTOM €AMHEHMSA BCEX MX BOJIb U BCEX MX CHII. TakoBo IMPOUCXO0-
XKIEHUE TOCylapei».

Mapkcucrekas Teopusi (XIX B.) 0OBSICHSIET NPOUCXOXIAEHUE TOCY-
JlapcTBa PAacKOJOM OOIIECTBA HA aHTarOHUCTUYECKUE KJIACChl, KOTOpPOE
OBbLIO CJIEACTBUEM pa3le/ieHUs] Tpyda U TOSIBJIEHUS] YaCTHOU COOCTBEH-
HOCTU. DKOHOMMYECKM TOCHOICTBYIOIIMI KJacC CO3[aeT TOCYIapCTBO
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I TIogYyMHeHusl cebe Heumymux. <«locymapcTBo, — momguyepKuUBal
B.A. Jlenmn (1870—1924), — ecTh opraH KJacCOBOTO I'OCIIOACTBA, Op-
raH YrHeTeHUsI OJJHOTO KJjacca ApYruM, ecThb co3daHue "Topsiaka”, Ko-
TOPBIA y3aKOHUBAET U YIIPOUYMBAET 3TO YTHETEHUE, YMEPSSl CTOJKHOBE-
HUE KJIaCCOB».

ITo MHEHUIO CTOPOHHUKOB TEOPHH HACWIMS, TOCYIAPCTBO SIBJISIETCS
pe3yabTaTOM TMPSMOT0 MOJUTUYECKOTO JAEUCTBUSI — BHYTPEHHETO WU
BHEIIHEro Hacuiaus, 3aBoeBaHUs. CrencTBUeM MoOenbl OOJBIIMHCTBA
HaJl MEHBIIIMHCTBOM WM 0OoJjiee CUJIBHOTO TJIEMEHU Haj Oosiee ciadbiM
SIBJISIETCSl yUpexaeHue mnodenutesnieM rocynapctsa. OHO CTaHOBUTCS Op-
raHOM YIIpaBJieHMsI MoOexkaeHHbIMU. B pe3ynbTare 3aBoeBaHUSI BO3HU-
KaeT He TOJbKO TOCyIapCTBO, HO U JeJieHUe OOIlecTBa Ha KJIacChl, 4acT-
Hasi COOCTBEHHOCTb.

Kak ormeuan oauvH U3 aBTOPOB TEOPUMU HACWJIUS aBCTPUUCKUIA TIpa-
BoBen JI. I'ymmwiosma (1838—1909), «mcTtopusi HE NMpeabsBIsIeT HAM HU
OJIHOTO TpUMeEpa, A€ Obl rOCYIapcTBO BO3HUKIIO HE MPU MOMOIIU aKTa
Hacuus, a Kak-HuOyab nHaye. KpoMme Toro, aTo Bcerma sIBsUIOCH Ha-
CWJIMEM OJIHOTO TUIEMEHU HaJl JPYTMM, OHO BbIPaXKaJoCh B 3aBOEBAHUU U
MopadoIIeHUM 0oJice CHJIBHBIM UYXXUM IUIEMEHEeM Oojiee cIaboro, yxke
OCEJJIOTO HaCEJICHUSI».

Kak pesynbraT Mcuxojorn4eckux B3aMMOACUCTBUN JIIONEH, KakK co-
BepILICHHYIO (POPMY 3MOLIMOHAIBLHOIO OOILEHUS, KOTopasi oOecIeuynBa-
€T YeJIoBeKy MpucrnocadbiuBaHue K U3MEHEHUSIM Cpellbl OOUTaHUsI, pac-
CMaTpUBaAJIU TOCYIapPCTBO CTOPOHHUKU NCHXOJOrMYeckoii Teopun. OuH
U3 OCHOBOIIOJIOXHUKOB TICUXOJOTUYECKOW TEOPUU — PYCCKUU HOPUCT
JI.A. Tlerpaxumxmii (1867—1931) mojaraji, 4To roCydapCTBO SIBJISIETCSI
3aKOHOMEPHBIM WTOTOM TICUXOJIOTMYECKOW TIOTPEeOHOCTU 4YeloBeKa B
O0IIeHUM.

Ilcuxonornyeckasi Teopusi TMPOMCXOXIACHUsI TOCyaapcTBa oOpalaer
BHMMaHWE Ha pPOJib U 3HAYCHUE OUOJIOTMUECKMX U TICUXOJIOTMYECKUX
0CODEHHOCTE! YenoBeKa.

B 3HaunTenbHO Oosbllield Mepe posib OUOJTOTMYECKUX (DAaKTOPOB YUM-
THIBAIOT aBTOPHI PACOBOM TEOPUM IMPOUCXOXKAEHUS rocymapctsa. OmHuUM
13 OCHOBaTeJIel pacoBO-aHTPOIOJIOTUUECKON IIKOIbI B COLIMOJOTUU ObUT
dpaniysckuit mucareas 2Kozed Apryp ae I'oouno (1816—82). CormacHo
€ro TeOpUH, B MUPE CYIIECTBYIOT «BBICIIIME» PaChl, TTPU3BAaHHbBIE TOCITO/I-
CTBOBaTh, U «HU3IIME» pachl, KOTOPbIM MO CBOEW MpPUpPOJE TMpeaHa3Ha-
YeHO HAXOAWUThCS B MOJYMHEHMU Y «BBHICIIMX». B mepuon cBoero cosma-
HUSI pacoBasi Teopusi OOOCHOBBIBAJIA TMPABOMEPHOCTh KOJOHUATBbHBIX
3aXBaTOB Pa3BUTBHIMU CTpaHAMU OTCTaJbIX HapomoB Aszuu, Adpuku, Jla-
TUHCKOI AMepuKHU. 3aTeM OHa CTajla TeOPETUYECKONM OCHOBOI ITOCTpOE-
HMsT pacoBoro rocymapctsa B Iepmanmu B 30-e rr.,, B HOxXHO-
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Adpuxkanckoii Pecryonuke. CylIHOCTb pacoBOro rocygapcTBa — apuii-
CKOI0 rocygapcTBa — BbIpa3wi OIMH U3 ero cosaaresieit Anonsd I'utiep;
«MBI XOTUM TMPOU3BECTU OTOOP CJIOSI HOBBIX TOCIIOA, CJ0SI, KOTOpPBIN
Oyler co3HaBaTb, YTO OH MMEET IPaBO HAa OCHOBE CBOEW JIydlllel pachl
TOCITOJICTBOBATh, CJIOSI, KOTOPBIA CyMEET YCTAHOBUTh U COXPaHUTH 0e€3
KoJieOaHUI CBOE TOCIIOACTBO Hall IIMPOKOM Maccoii».

B paccMOTpeHHBIX TEOpUSIX OTMEYaeTCs OOUMH U3 acCleKTOB COLIM-
aJIbHOI CYIIIHOCTM TOCYHAapCTBa: JIMOO TOCYIAapCTBO CIIYKUT MHTEpecaM
o0lllecTBa M JIMYHOCTH, JTUOO BBICTYIIAET CPEICTBOM TMONABICHUSI WUMY-
MMM KilacCaMn HEUMYIIMX W «HUILINX». Ha OIIPCACJICHHBIX 3JTaliax
HMCTOPUYECKOTO pa3BUTHUsI IIpeodiiajajia KjlaccoBasi IpUpoAa TOCydapcT-
Ba, OJHAKO OMNpPEICS/ISIONIMM BCerma ObUIO €ro oOIlecolralbHOe 3Hauye-
Hue. Eciv mapTtuu, NBVDKEHUS BBIPAXAIOT TPYIIOBbIE MOTPEOHOCTH, TO
TOCyJapCTBO IIPM3BAHO IIPEICTABISTh BCeOOIIMii MHTepec. [ ocymapcTBo
BBICTYIIAeT BaKHEWINMM (DaKTOPOM COLIMAJIbHO-3KOHOMUYECKOIO U Iy-
XOBHOT'O pa3BUTHUsI OOILECTBA, WHTErpallMd Pa3IUYHBIX TPYI BOKPYT
OOILIETPU3HAHHBIX LIEJICH.



Tema 2

YctponcTteo (¢popma) rocynapcraa:
NOHATUE, NPU3HAKWN, CTPYKTypa

2.1. MNoHaTtne «popma rocygapctea» M €e 31EMEHTHI

Bompoc 06 ycTpolicTBe rocynapctsa, T.€. O TOM, M3 KaKHMX COCTABHBIX Yac-
Teil OHO COCTOMT, KakKOBBI CIOCOObI (hOPMUPOBAHMSI TOCYAAPCTBEHHOM
BJIACTA M METOJIBI €€ OCYIIECTBJICHUSI, — 3TO BOMPOC O B3aUMOCBSI3U CO-
depoicanus TIOHSITUSI «TOCYIapCTBa» U (pOpMbl bIPaNCEeHUsI STOTO CoaepKa-
Hus. Kakoe 3HaueHue 15T OOBIYHOTO YEJIOBEKA UMEET TO OOCTOSITENIBCTBO,
B KakOM TOCYapCTBE OH XXWMBET: B MOHApPXWYECKOM WJIM PECITyOJIMKAH-
CKOM, YHUTapHOM WM (deaepaTMBHOM, NEMOKPATUUECKOM WU HEeaeMO-
Kkpatrdeckom? OKa3bIBaeTCsl, caMoe MpPsIMOE, MOCKOJIbKY 3TO OMpeaessieT
00BEMBI CBOOOBI YETOBEKA, €r0 BO3MOXHOCTU PEATU30BaTh CBOM TalaH-
Tl U crnocoOHocTu. [loaTomy dopma momyac CyIIECTBEHHO BIMSIET Ha
colepxXaHue NEeATeIbHOCTA TOCyIapCTBa: OYEBUIHO, YTO B PeCcHyOIUKaH-
ckoit I'epmanuu 30-x rT., Korma y Biactu 6eut A. ['wmiep, cBobonHoe pas-
BUTHUE JIMYHOCTU OKAa3bIBAJIOCh HEBO3MOXKHBIM MO CPAaBHEHMIO C MOHApXM-
yeckumu o dopme IlIBenueit, Hopserueit, beabrueii.

«@opma gaeT ObITHE BEIW», — YTBEPXKIAIA PUMCKUE IOpUCTHL. W ObI-
JIU TIpaBbl, CHOpPaBEMJIMBO MoJjarasi, 4To colaepXaHue BellM HEOTAEeIUMO
OT ee BHelllHell ¢Gopmbl. YenoBeK BOCIPUHUMAET OKPYXAIOIIMI MUP
yepe3 1BeT, 3amax, (opMy. DTUMU BHEIIHUMU MPU3HAKAMU OHA Belllb
omyaercst ot apyroil. CopepxkaHWe WHCTUTYTa TOCyJapCTBa COCTAaBIISIET
unest ooujHocmy v IABWJIN30BAHHOTO CO8MECMHO20 NPOICUBAHUS TTIOACH,
MOAYUHEHHBIX npagy. OIHAKO 3Ta LEJIOCTHOCTh MOXET BbIPAXKaThCSl B
Ppa3UYHbBIX (hopmax.

3HamMeHUTHI (ppaniydckuii Mbicautenbs [llapms Jlym Monreckne
(1689—1755) paccMmarpuBal TOCYIapCTBO KaK IIEJIOCTHOCTb, B KOTOPOIi
BCE COCTaBHbIE 3JIEMEHTbI (3aKOHOAATENIbCTBO, WHCTUTYTHI M OObIYAM)
SIBJISTIOTCS JIIIb HEOOXOAUMBIM PE3yIbTaTOM W BBIPAKEHUEM €ro BHYT-
peHHero eauHCTBa. EIMHCTBO 3JIeMEHTOB TrocylapcTBa OCHOBAaHO Ha
(yHIaMEeHTaIbHOM 3aKOHe Wiy mpuHuuie. JUtss kaxmnoil dopMsl rocy-
JIapcTBa 3TOT HpPUHLMIT OymeT cBouM. <«Kak mis pecryOiMKu HyXHa
nobpojaeTesib, — 3aMeval OH, — a JJI1 MOHapXWU YeCThb, TaK JJIsl JeCIO-
TUYECKOTO TMPaBUTEIbCTBA HYXKEH CTpax».

CrenoBareibHO, MOHSITUE «gopma eocydapcmea» TIO3BOJSIET pac-
CMaTpuBaTh TOCYNAPCTBO KAK YeAOCHHOCHb, COCTOSIIIYIO W3 OTIEIbHBIX
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B3aMMO3aBUCUMBIX 21eMeHMOo8. DTU BJIEMEHThl YKa3bIBalOT Ha TO, KeM U
Kak (opMuUpyeTcsl TOCYIapCTBEHHAs BIAacTh, KAaK OHA pacIipenesieTcsl Ha
TEPPUTOPUM TOCYIApCTBA M KaKMMU MeTomamu ocyuiectsisiercsi. OT To-
ro, KaK OpraHM30BaHa TOCYyIapCTBEHHAs BJIACTh, Ha KaKue CpeiacTsa (Ha-
cuiie, yoexIeHre, aBTOPUTET) OHA OINMPAETCsS, BO MHOTOM 3aBUCUT €€
3¢ (PEKTUBHOCTD.

Briepsbie Ha 3aBUCMMOCTh 3(h(PEKTUBHOCTU NIESITETBHOCTA TOCYNIApCTBA
oT ero (hopMbl 0OpaTUIM BHUMaHUE IpeBHerpedeckue dunocodsr [Tnaron
u Apucrorenb. Tak, Apuctoreib KiaccuduimpoBal ¢GopMbl TocyaapcTsa
1O JABYM KpUTepusiM: 1) MO KOJIWYECTBY MPABSIIMX U 2) TIO LEISIM TIpaBye-
HUS (CITY>KUT JIX OHO OOIIEMY OJ1ary Wv YaCTHBIM MHTEPECaM).

Ha ocHoBe 3TuX MPU3HAKOB OH BBUIEISUT YUCThIE (COBEPIICHHBIE)
dopmbl U HecoBeplieHHble. K uucmoim ¢opmam, the mpaBieHUe ocy-
LLIECTBJSIETCS BO BCEOOILIMX WHTepecax, ApPUCTOTelb OTHEC MOHapXHUIO
(oT eper, monos — oauH M arche — TpaBjlieHUe, BJIACTb, T.e. €AWHO-
JINYHOE TIPABJICHUE); APUCTOKpaTUiO (OT epeu. aristos — Jydllnve U3
JIydiivx W kratos — BIacTh, aBTOPUTET, T.€. TMpPAaBJICHUE JIYYIIUX); TO-
JIUTUKY WK pecnyonuky (OT siam. res publicum — o0OIECTBEHHOE JAEJO0),
T[€ BJIacTb HAxXOMUTCS Y OOJBIIMHCTBA, KOTOPOE BBIOWPAET TpaBUTE-
neit. K uecogeputennvim ghopmam, Ta€ BNACTh MpECTEAyeT YaCTHBIE WHTE-
pechbl, ApUCTOTEIb OTHOCWJI TUPAHUIO (OT gpey. tyrannis, T.e. JIUIIO, Ha-
CWJIbCTBEHHO 3aXBATWBILIEE BJIACTh W TIPABSIIEE C MOMOIIBIO MPUHYXE-
HUS), ONUTapXuio (OT epe. oligos — HEMHOTOUWCIIEHHBIM U arche —
BJIACTh, T.€. TPABJECHWE Y3KOUW TPYMIIbI JIUI[) U AEMOKpaTuio (OT epeu.
demos — Hapon u kratos — BiacTb, MpaBjIeHUE, T.€. MPABJICHUE HAPO/A).

OnHako B JajibHENIEM IOHATHE «(opMa rocymapcTBa» He CTaiu
OrpaHWYMBATh JIWIIIb TeM, KaK OpPraHU30BaHAa TOCYHAPCTBEHHAs! BJACTb,
HO CTajli YYWTHIBATh U TO, KaK OHA OCYILECTBISIETCS, pacOpeiesieHa Ha
TEPPUTOPUM TOCYNAPCTBA.

Hrak, ¢opma eocydapcmea siBisieTcsl IOHITUEM, KOTOPOE PacKpbiBa-
€T YCTPOMCTBO TOCYIApCTBEHHOM BJIACTU C Pa3HbIX CTOPOH. Bo-mepBbiX,
OHO YKa3bIBaeT Ha cyOseKkm éaacmu, T.€. HOCUTENb 3TOU BacTu. VM BbI-
CTyMaeT TOCYJapCTBO B JIMIIE CBOMX OPraHoB. Bo-BTOPBIX, OHO BBISIBISIET
nopsi0oK  00pazoéanus TOCYAAPCTBEHHBIX OPraHOB (3aKOHOAATEJbHBIX,
WCHOJTHUTEIbHBIX, CYICOHBIX U T.I.). B-TpeTbux, moHsTUE «popma rocy-
JIApCTBa» OTpeae/sieT TO, KaK U MeXIy KeM BIacTh pacnpedeneHa Ha Tep-
puTOpUHM TocydapcTBa. B-yeTBepThix, (hopMa TrocygapcTBa YKasbIBaeT Ha
Memoodblpearu3ayuuBIaCTy.

CrnengoBaresibHO, (popMA TOCYIAPCTBA MPENCTABISIET COOOM YCTPOMCT-
BO, OpraHU3alMI0 TOCYIAPCTBEHHOW BJIACTH, COCTOSIIYI0 U3 (OpMBbI
npaByieHus, (OPMbI TOCYIAPCTBEHHOTO YCTPOWCTBA U TOCYIAPCTBEHHOIO
pexumMa. Bce BMecTe Tpu 27ieMEHTa BbIpaXalOT pas3iMyYHblE acleKThl Op-
raHu3aluM U (PyHKIIMOHUPOBAHUSI TOCYIapCTBEHHOI BIACTH.
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QDopma npasnsenus onpenensier crnocod (GoOpMUPOBaHUS OPraHoOB
BBICIIEl TOCYIapCTBEHHOI BJIaCTM, WCTOYHMKM UX 0Opa3oBaHus U
MPUHIUTBI B3aUMONEUCTBUSI 3aKOHONATEIbHOW, WCIOJHUTENIbHON Bia-
CTelA, a TaKXKe POoJIb HACEJIEHUST B UX (DOPMUPOBAHUU.

QDopmaeocydapcmeerH020ycmpolicmeayKa3blBaeTHaTepPUTOpUATTb-
HYI0 OpraHu3alldi0 TOCYIapCTBEHHOU BJIACTU, COOTHOIIEHUE TOCydapcT-
Ba C BXOASIIMMU B HETO CyObeKTaMUu (TEPPUTOPUSIMU, TOCYIApCTBEHHbBI-
MU 00pa30BaHUSIMM).

TocydapcmeenHblil pexcum XxapakTepusyeT CpelcTBa U METO/IbI, C MO-
MOIIBIO KOTOPBIX OCYIIECTBIISIETCSI TOCYAAPCTBEHHAs! BIACTh U, CJIENOBa-
TEJIbHO, KaKUM 00pa3oM TOCyJapCTBO peain3yeT CBOU (DYHKIIUU.

OpHako ¢opma rocymapcTsa MPeACTaBsieT CO00U YCTPOMCTBO Trocy-
JIapCTBEHHOW BiacTu. [loaTOMYy MEpBOHAYaTbHO OCTAHOBUMCS Ha Xapak-
TEPUCTUKE TOCYTAPCTBEHHOM BJIACTH, a 3aTEM PACCMOTPUM CIIOCOOBI €€
(dopMUpPOBaHUSI, paCIIPEACICHUS U PeaIu3alvu.

2.2. TocynapCTBEHHAs BNacTb: MOHATME, CBOMCTBA
N METOAbl OCYLLECTBNEHNS

Yto obuiero BO B3aMMOOTHOUIEHUSIX MAcCaKMpa U KOHTpoJepa, YYeHUKa
U y4uTessi, AeTeil U poauTesieil, rpaxnaHuHa u rocyaapctBa? Mx obbe-
JIUHSIET TO, YTO B3aMMOJECHCTBUSI MEXIy HMMM OCHOBaHbl Ha OTHOIIIE-
HUSIX TOCIMOJACTBA W TOMYMHEHUsI. YKa3aHHbIE OTHOIIECHUS SIBJISIIOTCS
Pa3HOBUIHOCTBIO BJIACTHBIX OTHOIIEHUI.

Baacmubie omHowieHus TNPENCTABISIIOT COOOW OTHOILIEHUSI HEPaBHBIX
CTOPOH: OJIHA CTOpOHA — cyOseKm 6iacmu — HABS3bIBAET CBOIO BOJIO
JIPYToil — 00sexmy eaacmu — W Ta MOTYMHSIETCSI. DTO MTPOUCXOAUT TOra,
KOrJa BO3MOXHOCTM YYaCTHMKOB BJIACTHBIX OTHOUICHUI HEOAMHAKOBHI,
YTO TMO3BOJISIET OMHOW CTOPOHE BIUSTH Ha Jpyryto. CremoBaTrenbHO, TOJ
RIACTBI) TIOHWMAETCSI CITOCOOHOCTh M BO3MOXHOCTh OJHOTO YEJIOBEKa,
IPYNIIbl, OpraHW3alluu, TOCYIapCTBa HaBSI3bIBaThb CBOKO BOJIIO JPYroMy
JIUILYY, TPYMMe W T.M. BOMPEKU WX COMPOTUBICHUIO. DTa CITOCOOHOCTh OC-
HOBaHa Ha pecypcax, T.e. BO3MOXHOCTSIX BJIACTBYIOIIIETO CYOBEKTa: 3HAHU-
s1X, OoraTcTse, cuje, aBTOpUTETE, HACWJINU, HOpMAaxX TpaBa, YOexKIeHUN.

C MOMEHTa BO3HMKHOBEHUSI YEJIOBEYECKOrO OOIIEeCTBAa BIacTh ObLIa
TeM (pakTOpoM, KOTOPBIN YMHOPSAOUYUBAT B3aMMOOTHOIIEHUS JIIONCH,
MpUIaBal UM 1EJ1eCO00pPa3HOCTh, CMBICH, MO3BOJISI OTPAHUYUBAThL KU-
BOTHBI 3rou3M uyesnoBeka. [lepBoHAYalTbHO UCTOYHUKOM BJIACTHBIX OT-
HOIIIEHWI ObUIO €CTECTBEHHOE HEPABEHCTBO JIIONEW: OMHU U3 HUX ObUIU
Oojiee yMHBIE, XUTpbIE, JIOBKWE, CWIbHbIE, a Apyrue — HeT. [lepBbie
MOJUUHSUITM cebe BTOPBIX. 3aTéM WCTOYHWKOM BJIACTHBIX OTHOIIECHUM
cTano umyujecmeenHoe (MOSIBIICHUE OEMHBIX W OOraTbhlX) U COUUAAbHOE
(mosiBneHue KinaccoB) HepaseHcmeo. CyObeKThl BIACTM — WUMYIIME Kjac-
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Cbl — JJIs HaBsI3bIBaHUSI CBOE BOJIM HEUMYILIUM KjaccaM HMCTOJb3YIOT
rocyaapcTBeHHylo BiacTb. OHa COIJIaCOBBIBA€T Pa3HOPOAHBIE MHTEPECHI
JIIOeil, CTPEMUTCS BbIpaxkaTh WJIM TPYIIIOBbIE, WJIW OOIIEe3HAYMMBbIE MH-
Tepechl, OMNMUPAsICb Ha eocydapcmeenHoe npunyycoenue. Ero otiamuyue oT
MPUHYXIEHUSI BOOOILE COCTOUT B TOM, YTO TOCYJapCTBEHHOE MPUHYX-
NEHUE OCHOBAHO HA OP2AHU308AHHOU cu.e.

B kauectBe pecypcoB rocynapCTBEHHOTO MPUHYXIEHUs BBICTYMAIOT: TO-
CYyJApCTBEHHBIN armnapaT, BOOPY>XEHHbIE CUJIbI, MPAaBOOXPAHUTEIbHbBIE Op-
raHbl (Cyl, MpOKypaTypa, TIOpbMbI, MOJULUS, CIELCHyXO0bl W T.1.), TIPaBo.
locynapctBo ompenensieT mpaBuiia MOBEASHUSI M B3aMMOOTHOIIEHUI B 00-
1ecTBe, obecreunBaeT UX 0O0LIE00s13aTeIbHOE COOJII0IeHNEe, HEeUTpalu3yer
HerpaBOMEpHOE MOBEJeHUE, JIMIas CBOOOIbI MpaBOHAPYIIUTENEH.

KoHeuHo, Henb3sl HE OTMETUTh, YTO TOCYAapCTBEHHAsl BJIACTh Kpome
MPUHYXAEHUs OMUpAeTcsl B CBOUX NEWUCTBUSX U Ha yOexcoeHus, U HA UH-
mepec. DTU pPecypchbl HCMOJb3YeT TPEUMYILIECTBEHHO AeMOKpaTUYecKoe
rocylapcTBO, B KOTOPOM TOCYJapCTBEHHAasl BJIACTb CTPEMUTCSI OBITh HeE
TOJIBKO /1€2anbHOl, T.e. 3aKOHHO W30pPaHHOUW, HO U J1e2UMmUMHOU, T.€. TOJb-
30BaThCsl JOBEpUEM M TMOMIEPXKOil y HaceneHus. JloBepue K rocymapct-
BEHHOU BJIaCTM BO3HUKAEeT TOTJAa, KOTAAa OHa CTPEMUTCS OCYUIECTBISTH
HacylUIHble MHTEPECH OOIIECTBa, pearupoBaTh Ha €Tr0 3aIpoChl.

IlpusHakaMu roCyAapCTBEHHON BIAacTH, OTJMYAKOIIMMU €€ OT Tap-
TUWUHOWM, PEJIUTUO3HOM, SKOHOMUYECKOMN U T.II. BJIACTEH, SIBISIOTC:

1) cysepenumem roCynapcTBEHHOW BiacTuU (T.e. BEPXOBEHCTBO Hal
WHBIMU BUJAMU BJIACTM U HE3ABUCHUMOCTH OT APYIMX TOCYIapCTB);

2) neeanvHocmo;

3) neecumumnocmo;

4) edurcmeo TOCYODapCTBEHHOM BJIACTHU,

5) pazdenenue eracmeii;

6) npaso Ha aeeumumnoe Hacuaue (T.e. 3aKOHHO W30OpaHHas BIACThb
MPU OCYIIECTBIEHUM TPUHSTHIX PEIIEHUN BIpaBe OMUpPAThCS Ha TpPU-
HyXIeHHue) 1 T.II.

Hdnsa Toro 4TtobObl 3P PEeKTUBHO pearupoBaTh Ha M3MECHSIIONIMECS II0-
TpeOHOCTU HaceJeHWs, ToCyJapCTBeHHasl BJIAacTh AOJKHA ObITh pa3yMHO
opraHu3oBaHa. Hackoinbko oHa pa3yMHO OpraHuM3OBaHa U YCTpOeHa, U
MMOKAa3bIBaeT MOHATHE «(pOopMa IpaBICHUS».

2.3. ®opma npaBneHns 1 ee pPasHOBUAHOCTU

2.3.1. lMoHaTtne «dopma npaBneHus»

@opmMa mpaBiIeHUs SIBJISICTCSI OJHUM M3 TJABHBIX B3JIEMEHTOB (GOPMBI TO-
cynapctBa. DTo Hamboyiee KOHCEPBAaTUBHBIM B3JIEMEHT, KOTOPHIA TPYIHO



Tema 2. YcTponcTteo (popma) rocyaapcTsa: NOHATUE, NPU3HAKK, CTPYKTypa 25

noamaetcst uamMeHeHusiM. Mopma npasiienuss — 3TO Cocod GopMHUpoBa-
HUSI MHCTUTYTOB BBICILIEN TOCYJAPCTBEHHOM BJIACTH, OIPEAEISIOIINIA UX
MMOJTHOMOUYMSI, CTPYKTYPY, IPUHLIUIBI B3aUMOOTHOILIEHUI MeXIy HUMU U
CTENeHb YYaCTHS HACEJIEHUSI B UX CO3IaHUMU.

Eie B mepuop, paboBiageHust BO3HUKIN B¢ (hOPMbI MPABICHUS, KOTO-
pbie COXPAaHWINCH 0 HACTOSIILIETO BpeMEHM, TIpUoOpeTast COBPEMEHHBII BUII:
MOHapxus Vi pecnybaura. Pazmmanst Mexy HUMY COCTOSIT B CITCIYFOITIEM:

1) B cnocobax opeanusayuu OpraHOB BEPXOBHOM TOCYyIapCTBEHHOI
BJIacTH (BBIOOPHI, HA3HAYEHUE, TIPECTOIOHACTIENE);

2) B cmeneru yuacmus HacenaeHus B X GOpMUPOBAHUU;

3) B npuHyuUnax 63auMoomHoueHui MEXIy OpraHaMH 3aKOHOIATETBHOMN
W UCTIOJIHUTEJIbHOW BJIACTEM.

2.3.2. MoHapxusi n ee pasHOBUOHOCTU

Monapxua — 310 (opma EIMHOIMYHOIO IIPaBJICHMSI, IIPU KOTOPOM
BJIACTh IepefaeTcsl 10 HacieAcTBy. FOpuamdecKMMu IpU3HAKaMU MO-
HapXUU SBJISIOTCS:

1) cymecrBoBaHME €IMHOJMYHOIO IVIABBI TOCYIApCTBa, OO0JIaaroIliero
BJIACTBIO TTOXKM3HEHHO;

2) mpecToyioHacenre KaK crocod mepeaayr BepXOBHOI BIIACTH,

3) MOHapXx IpPaBUT IO COOCTBEHHOMY YCMOTPEHMIO, a HE OT MMEHU
Hapoa;

4) 1opuguyeckasl 0€30TBETCTBEHHOCTh MOHapxa, T.e. OH HE OTBeua-
€T 3a IMPUHUMAaeMbIe PEIIeHUs, 32 HUX HECYT OTBETCTBEHHOCTb MUHM-
CTpBI, KOTOPHIE IEUCTBYIOT OT MMEHU MOHAapXa.

MoHapxunu OBIBAIOT abcosromubimMy (TIPUMEPOM MOTYT CIIYKUTh TOCY-
nmapctBa Ilepcuackoro 3anmBa), KOInma BJIACTb MOHApXa HMYeM (HAIIpH-
Mep, KOHCTUTYLIE) 1 HUKEM (HalpuMep, mapjaMeHTOM) iie orpaHuye-
Ha, U KOHCMUmMyyuoHHoiMyu. Pa3HOBUAHOCTSAMU KOHCTUTYLMOHHOM MO-
HapXyM SIBJISTIOTCS: AyaIMCTAYEeCKas U IapjaMeHTapHasl.

Jyanucmuueckas monapxuss XapakTepusyeTcsl pas3liejeHueM BiacTeit:
HCIIOIHUTEIbHAS BJIaCTh 3aKpeIuIeHa 3a MOHApPXOM, KOTOPBI OCYIIECTB-
JIIET ee C IIOMOIIbLI0 OTBETCTBEHHOIO Iepel HUM IIpaBUTE/IBCTBA, a 3a-
KOHOJAaTeIbHasl BJIACTh HAXOOWUTCS y IapiaMeHTa. MoHapx oOjamaer u
3aKOHOJATEJIbHBIMU MOJIHOMOUMSIMUA. OH MOXET pacIlyCTUTh MHapjaMeHT
B Cllydyae Hecoriacusi ¢ ero pemieHussMUA. OOBIYHO IyaIMCTUYECKHUE MO-
Hapxu¥ BO3HUKAJIU B IIEPEXOAHBLIC IIEPUOAbI, KOrga OOIIECTBO MEHSIET
TUIT UCTOPUYECKOIO Pa3BUTHS, HAIIpUMEpP IEPEeXOAuT OT (deomanu3ma K
Kanutaau3My. B 3TuX yclIoBHSIX MOHapX OTpaxkaeT MHTEPECHI YXOISILEro
C UCTOpUYECKOM apeHbl Kjacca (peomalioB, a IapiaaMeHT — 3apOJauB-
mreiicst Oypxkyasuu. IlpumepoM IyaamMcTUYeCKO MOHApXMU MOXKET CIIy-
xuth I'epmanusa B nepuon 1871—1918 rr.
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B napaamenmapnvix monapxusx, KOTOpbie NPEACTABISIOT COBPEMEH-
Hble BenmmkoOpurtanwms, IIBenus, Janaus, benbrus u 1.1., MOHApX «11ap-
CTByeT, HO He IIpaBUT». BiacTh pacmpenesieHa MeXIy IapjiaMeHToM (3a-
KOHOIAaTe/IbHAs BJIACTh) M IIPABUTEIBCTBOM (MCITOJIHUTE/IBHASI BIIACTD).
ITpaBUTENBECTBO HECET OTBETCTBEHHOCTD 3a MPUHUMAEMbIC pPEIIeHUs Tepes
mapjaaMeHToM. B oTmenbHBIX cTpaHax, Hampumep Mcmanum, MoHapX — He
TOJIKO CHMBOJI HalliM, HE TOJBKO IIPEACTABIISIET CTpaHy Ha MeEXIyHa-
POIHOI apeHe, HO M BBHIIOJHAET (DYHKIMIO INIaBHOKOMaHAyrolero. Om-
HAKO CEpbe3HOI0 BIMSHMS Ha BHYTPUIIOIMTUYECKYIO XXM3Hb OH HE OKa-
3BIBAET, ITOCKOJIBLKY BCE €ro ITOBEJIEHNS JODKHBI OBITh OMOOpEHHI I1apiia-
MEHTOM U COIJIaCOBAaHBI C MPABUTEIHCTBOM.

2.3.3. Pecnybnuka n ee pa3HOBUAHOCTH

Pecnnyomka TipernicTaBisier coboit (opMy MpaBiieHUsI, TIpA KOTOPOI opra-
HBI BEPXOBHOI BIACTH M30MPArOTCS HAceJIeHWeM Ha OIpele/IeHHBIN Tie-
puon. FOpumrmaecKknMy mpU3HAKaMU PECITyOJTMKH SIBIISTIOTCS:

1) BEIOOPHOCTH BBICIIIMX OPTaHOB TOCYIAPCTBEHHON BJIACTH,

2) CPOYHOCTD, T.€. OpraHbl BEPXOBHOM BIACTH M30MPAIOTCS Ha OTIpe-
NIEJICHHBIA CPOK;

3) ocymiecTBICHNE BIACTH OT MMEHHM Hapoa, a He 10 COOCTBEHHOMY
YCMOTPEHMIO;

4) 1opuamdecKkas OTBETCTBEHHOCTh OPraHOB BJIACTH 3a TpUHUMAe-
MBbIC pEIIeHNST,

5) BacTb (PYHKIMOHUPYET Ha TIPUHILIMIIE pa3feeHus;

6) TapaHTHUPOBAHHOCTH TIPaB YeJIOBeKa M TPaKIaHIHA.

CoBpeMeHHbIe PecITyOJIMKKA OBIBAIOT TPeX BHUIOB: IapiaMeHTapHEIE,
MPE3UJCHTCKME W CMelllaHHble. Paznuums Mmexay HUMU OOYCIIOBJIEHBI,
BO-TIEPBBIX, TeM, KTO (POPMHpPYET MPaBUTEIBCTBO M TIepen KeM OHO OT-
BETCTBEHHO, M, BO-BTOPBIX, KaK CTPOST CBOM B3aMMOOTHOIIICHMS 3aKO-
HomaTeJbHas WM WMCIIOJIHUTEbHAs BETBU BiIacTM (MO0 Ha MPUHLIMIIE
pasmeneHus BIIACTeil, YTO XapaKTepHO IS TPE3UACHTCKON PeCcIyOIInKT;
MO0 Ha TIPUHIMIIE COTPYTHWYECTBA BJIACTEl, UYTO CBONCTBEHHO IS
MapJiaMeHTapHOI pecyOanKu).

B npesunentckoii pecryoymke, mpruMepoM Kotopoid sieistorcs CLIA,
CYIIECTBYET KECTKOe pasmesieHue BiacTeil. [lpesudenm, W30MpaeMBbIit
HapoIoM, OTHOBPEMEHHO SIBISIETCS TJIABOM TOCymapcTBa M TJIaBOM ITpa-
BUTENBCTBA. [Ipasumenbcmeo Ha3HA4YaeTCS TIPE3UICHTOM C  COINIACHS
TapjaMeHTa W OTBETCTBEHHO Tiepen mpesumeHTOM. IlpesumeHT He pac-
rojlaraeT IPaBOM pOCITycKa mapiameHTa. IlpesmmeHTcKass pecmyOimka
Kak (opma mpaBieHUs] MOXeT ObITb 3((MEKTUBHON B UpE3BbIYAHBIX
VCIIOBMSIX, KOTma OBIBaeT OCOOEHHO HEOOXOMMMOM CHJIbHAS WCITOTHU-
TeJTbHAs BIACTh VTS OTIEPATUBHOTO PEIICHMs] BOZHMKAIOIINX TTPOOJIEM.
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B napnameHTcKoii peciyOmKe TIpaBUTETBCTBO (hopMUpyeTcs: 1obe-
JIUBIIE Ha BBIOOpAx MapTueil (WM KOUTMLUENW mapTuil), T.e. MapTUEN,
KOTOpas pacrnoJyiaraeT OOJBIIMHCTBOM MeCT B napaamenme. IlpaBuUTenb-
CTBO OTBETCTBEHHO MeEpe MapIaMEHTOM.

Brnacte mpe3uneHTa orpaHUYeHHa, MOCKOJIbKY OH BbIOMpaeTcs map-
samMeHToM. [Ipe3uaeHT sBsieTcsl MIaBOi rocyaapcTBa U MO KOHCTUTYLIUU
WMEET TPaBO Ha3HayaTh MpaBUTEJbCTBO. OQHAKO Ha TMPaKTUKE MpaBU-
TeJIbCTBO (DOPMUPYETCS MapTUEN WX MapTUSIMU, TTOOEAMBIIMMU Ha BbI-
Oopax. XOT KOHCTUTYLIMU TAapJIaMEHTCKUX PECITyOJUK HaIestoT Mmpe-
3UJEHTAa IMUPOKWMU MOJTHOMOYUSIMU (OH OOHApOAyeT 3aKOHBI, W3IAeT
JIEKPEThI, UMEET TPaBO POCIyCKa MapjlaMeHTa, SIBJISIETCS TIaBHOKOMAaH-
JIOIIUM BOOPYXEHHBIMU CUJIaMHU), HO OCYILIECTBJIATh HUX OH MOXKET
JIIIb MO MPEIJIOKEHUIO TTPABUTEJIBCTBA.

JIOCTOMHCTBOM MAapJIaMEHTCKOU pecryOauKu SBISIETCS €IMHCTBO Opra-
HOB BEPXOBHOW TOCYIApCTBEHHOM BJIACTH, MOCKOJIbKY WCITOJHUTEIbHAS
BJIACTh (MPABUTEJIECTBO) HA3HAYAECTCS W KOHTPOJIUPYETCS 3aKOHOMATETbHOMN
(rmap;jaMeHTOM) 1 3aBUCUT OT ee MoaAepXKu. B ciaydae Takoil momaep:KKu
MPaBUTENTECTBO MUMEET BO3MOXKHOCTh MPOBOJUTH TIIyOOKUE pedOpMBbI.

OnHako mMmapjlaMeHTCKasl peciybiiuka Kak (opMa MpaBlieHUST UMEET
U OIpeaeeHHble HeAOoCTaTKU. Tak, MNapJaMeHTCKUE pPEeCHyOluKUu C
OOJIBIIIMM KOJIUYECTBOM TMapTUl KpalilHE HEYCTOWYMBBI: MOCKOJBKY HU
OlHA TapTUsl He 0b6JanaeT OOJBIIMHCTBOM B MapjiaMeHTe, TO chOpMUPO-
BaThb 2((HEKTUBHOE MPABUTEIBCTBO MPAKTUYECKU HEBO3MOXHO. Tak, B
WUtanuu 4YacTo MNOBTOPSIOIIMECH TIPABUTEIbCTBEHHbIE KPU3UCHI (THe
NPUMEPHO JBa pa3a B TOA CMEHSIIOTCS TPABUTEbCTBA) MPOUCXOIAT U3-
3a TOTO, YTO JEBITh MapTUN B MapJaMEHTE HE MOTYT JOTOBOPUTHCS O
€IMHOU TIporpaMme IeWCTBUIA.

IIpe3uneHTcko-napjaMeHTcKas pecnmyoimka (3Ta opma CyIIECTBYET
ceromast Bo ®panuwu, Asctpuu, Wpnanmum, [lomeme, IMopryramum,
bonrapuu u T.M.) OTIMYaeTcsl ABOMHOI OTBETCTBEHHOCTHIO TPABUTENb-
CTBa — Mepel MPe3uICHTOM U MapiaMeHToM. Cxoxue 4epThbl MpaBIeHUS
MOXHO HaWTU U B COBpeMeHHOI Poccuu, XOTd posib ee mapiamMeHTa Cy-
IIECTBEHHO OTPaHUYEHA MO CPABHEHUIO C (DPAHILY3CKUM.

ITpe3uneHTCKO-NapJIaMeHTCKYI0 pecnyOuKy elle Ha3blBaloT cMe-
WaHHOU, TIOCKOJIbKY OHa coyeTaeT B cebe HauboJjiee CUJIbHBIE CTOPOHBI
napJaMeHTCKOW W TIPe3UJCHTCKOW cucteM TpaBiaeHus. CwmelraHHas
¢dopMa TipaBieHUS COECAUHSET B Ce0E€ CWIbHYIO TMPE3UNEHTCKYIO BJIACTh
(IIOCTOMHCTBO MPE3UACHTCKOUN pecmyonku) U 3(DOEKTUBHBINA KOHTPOJb
3a TIPaBUTEJBCTBOM CO CTOPOHBI TMapjaMeHTa (CWJIbHAs CTOpOHa MapJja-
MEHTCKOU pecnyOJKH).

C onHOI CTOPOHBI, MPE3UJECHT HAAeAeH IIUPOKUM KPYroM ITOJTHO-
MOYMIA: OH SIBJSIETCSI IJIABOW TOCYNapCTBa, BEPXOBHBIM TIJIAaBHOKOMAaH-
JYIOIIAM, OOJIafaeT OTiaraTeJIbHbIM BETO Ha PELICHWS MapjiamMeHTa, Ha-
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3HayaeT IJIaBy MPaBUTEJLCTBA — IPEMbEP-MUHMCTPA, UMEET MPaBoO pac-
MyCTUTh MapJaMeHT W Ha3HAYMTb HOBbIE BBIOOPHI, €NMHOJIMYHO BBECTU
Yype3BblYaiiHOE MojioxkeHue U T.1. C Apyroil CTOPOHBI, MapJaMeHT UMEET
BO3MOXHOCTb KOHTPOJIMPOBATh NESITEIbHOCTb MPeMbepa M MPaBUTENIbCT-
Ba Yepe3 yTBepXKJeHUEe OOMKETa CTPaHbl, BBIHECEHUST PE3OJIOLIMU MOPU-
LaHus (BOTYMa HEJOBEPUS) M.

2.4. ®dopma rocymapCTBEHHOro ycTpoicTBa
N ee pa3HOBUOHOCTHU

2.4.1. Tlonatne «dopma rocygapCTBEHHOro YCTPOMCTBA»

['ocynapcTBo mpeacTaBiasieT COO0U meppumopuanshyro opeanuzayuro oouje-
cmea. VIHaue ToBOps, TOCYIapCTBO PACMOJIOXKEHO Ha OMpeae/eHHON Tep-
PUTOpPUM, HA KOTOpOW TMPOXMBAIOT €ro rpaxkaaHe. DTU TpaxkaaHe MOTyT
HCTIOBEIOBATh PA3IMUHbIC PEJIUTHM, TOBOPUTh HA HECXOXKUX SI3bIKaX, UMETh
Pa3zIMYHYIO KYJIBTypy, o0bldan. Jla ¥ rocymapcrsa IpeICTaBIISTIOT CO0O0M yke
He MaJIeHbKIe IpeBHErpedecKre MOJMCH ¢ HaceleHneM 6—10 TwIC. 4eso-
BeK, a 3aHMMaIT 0oJiee OOLIMPHbIE TEPPUTOPUM C HAceJeHUEM Ha He-
CKOJIbKO MOPSIAKOB OOJIbIIIE.

ITpu pocTuxkeHUU ompeneseHHONW YMCIEHHOCTU HaceJeHUsl U pas-
Mepa TepPPUTOPHMM BO3HUKAET MOTPEOHOCTb B €€ NEeJeHUU Ha Teppu-
TOpUaJibHbIe eNUHUILIbI (IITAT, 3eMJIsI, KAHTOH, Kpaii, 00JlacTb, palioH,
ryoepHusi, ye3n), KOTOPbIMM MOXHO ObLIO Obl 3(h(PeKTUBHO yMpaB-
JIS9Th. 171 3TOro B TeppUTOPUATIBbHBIX €AMHUIIAX CO3[AI0TCSI OpraHbl
yIpaBJieHusl.

OnHako TMOCKOJIBKY 3TH €AUHHUIIbI BMECTE 00pasyloT TEPPUTOPUIO
rocyJapcTBa, TO BO3HUKAET HEOOXOAMMOCTb B pacipelesieHMH BJacT-
HBIX TOJHOMOYMM MEXIy ULEHTPaJbHBIMU W MECTHbIMU OpraHamu
yIpaBIeHUsI.

CnocoObl 00benMHEHUs] HaceJeHUs Ha TEPPUTOPUU, CBSI3b TpaxaaH
yepe3 MOJUTUYECKHUE U TeppUTOpUaibHbie 00pa3oBaHUsI C roCyIapcTBOM
BbIpAXalOT MOHSITUE «hopMa rocyIapCTBEHHONO ycTpoiictBa». Tak, Ha-
npumep, CIIIA npouuiv onpeaeneHHblE 3Talbl TEPPUTOPUATBLHON Opra-
mumzauun. [locme momydenus HeszaBucuMmocT (1776 1.) CoenMHEHHBIE
I[Hrater (B CIHA Bxomwio 13 1mTaTtoB) pa3BUBajIMCh 3a CYET KOJIOHU3A-
MU 3anagHbix 3eMenb. Korma Ha 3emuisix 3amafa HacejeHUe JOCTUrajio
«5 ThIC. CBOOOIHOTO MYXKCKOTO HaceJieHUs JIeeCrOCOOHOro BO3pacTas,
COOTBETCTBYIOILIASI TEPPUTOPHsI NOJDKHA ObUla CO3BaTh <«T€HEpabHYIO
accamOJjieto» JJIsi TOrO, 4YTOObI TOMOraThb Ha3HAUYE€HHOMY TyOepHaTopy
yIpaBidaTh ¢0. Ho Korma HaceieHwme mocturago «60 THIC. CBOOOTHBIX
qmi», KoHrpecc pommkeH ObUl TPUHATb TEPPUTOPUIO B KayeCTBE HOBOTO
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mTata «Ha paBHBIX IIpaBax C NPEXKHHUMHU LITaTaMN». Tak nocreneHHO
coBpeMeHHble CIIIA ctanu coctosiTh U3 50 ITaTOB.

Takum obpazoM, popma rocymapCTBEHHOIO YCTPOMCTBA ITPEICTABIIS-
eT cOo0O TeppUTOPHAIIbHYIO OpPraHW3alMI0 BJIACTU, BBIpaXKarolllei Xa-
pakTep B3aMMOOTHOIICHUM TOCYIapCTBa KaK IIEJIOTO C COCTABJISIOIINMMU
€ro 4aCTdaMu, pacnpeacjiacHUeC BJIAaCTHBIX MMOJJTHOMOYU A MEXIYy LEHTpallb-
HbIMU U MECTHBIMU OpTraHaMu.

B3anMooTHOIIIEHUST MEXITy TrocyIapCTBOM KakK IIeJbIM U €r0 COCTaB-
HBIMU 4YaCTAMH MOIYT CTPOUTHCA Ha TPEX ITPpUMHIMIIAX: a) YHUTapmu3sma
(oT 21am. unus — oauH, eauHoe); 0) demepanusma (ot 2am. fedus — co-
103, BEPHOCTb COI03Y); B) KOH(pemepanusMa (oT szam. confederatio — co-
obmiectBo). Tpem 3TUM MNpPUHLMIIAM TEPPUTOPUATBHOM OpraHu3alyu
COOTBETCTBYIOT TpU (DOPMBI FOCYIapCTBEHHOIO YCTPOMCTBA.

2.4.2. YHUTapHOe rocyaapcTBo

Haubonee pacripocTpaHeHHBIM BUIOM TE€PPUTOPUATBHO-MOJIUTUYECKOMN
OpraHu3alluy SIBJISIETCSI YHMTAPHOE TOCYJApPCTBO, II€ MMEIOTCS OOIue
JUIST BCEil CTpaHbl TIPEACTaBUTE/IbHBIC, WCIIOJHUTEIbHbIE U CyacOHbIE
OpraHbl, TIOJTHOMOYHSI KOTOPBIX PacCIPOCTPAHSIOTCS Ha BCIO TePPUTO-
puro. OYHKIMOHUPYET eANHAsl CUCTeMa 3aKOHOIATeIbCTBa, elNUHas Ipa-
BOBasl CUCTeMa, eIuHasl IeHeXHasl CUCTeMa M eIUHOE TPakIaHCTBO.

Bce agMuHUCTpaTUBHO-TEPPUTOPHATIbHBIE €AWHUIIBI (007aCTH, OK-
pyra, nemapTamMeHTbl, MPOBUHINWM) WMMEIOT OJWHAKOBBINA IOPUANYECKUI
cTaTyc M He 00MagaloT KaKou-JIMOO TTOJUTUYECKON CaMOCTOSITEJIBHOCTBIO
(T.e. HE MMEIOT CBOMX 3aKOHOMATEJbHBIX, BHEIIIHEITOIUTUYECKUX Opra-
HOB). OHU CaMOCTOSITE/IbHBI B XO3SIMCTBEHHOM, COIIMATbHO-KYJIBTYPHOM
chepax. Cpeny YHUTApHBIX TOCYIapcTB MOXKHO BbIIeJUTh PpaHIuIO,
Wranmuio, INonwiry, Ucnanuro.

2.4.3. depepatMBHOE rOCYaapCTBO

®enepaTUBHOE TOCYIAPCTBO TTPEIICTABIISIET COOOM TOOPOBOJIIBHOE OOBEIU-
HEHUE HECKOJbKHX paHee CaMOCTOSITEIbHBIX T'OCYIapCTBEHHBIX 00pa3o-
BaHUiI B eIWHOE COlO3HOe rocymapcTBo. MDemepalsiMu B HacTosIIIee
BpeMsi SIBJISIOTCS 25 cTpaH Mupa: ABcTpanusi, ABCTpus, ApreHTHHA,
benvrus, bpasunms, Benecysna, Munus, Kanana, Poccust u np. Teppu-
Topulo denepalunu 00pa3yloT TEPPUTOPUU €€ CYOBhEeKTOB (ILTaT, KaHTOH,
pecry0uKa M T.I1.), BHYTPEHHUE TpaHULbl deaepaldu MOTyT ObITh M3-
MEHEHBI TOJILKO C COIJlacusl €e CyObEeKTOB.
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B denepauuu cyiecTByIoT 1Ba YPOBHS BiacTU: (eaepalbHbIil M pec-
nmyoaukaHckuii. TloHOMOYMST 3TUX OpPraHOB pa3rpaHUYEHbI (eaepaib-
HOW KoHcTuTyuMein. [dns enepauyy xapakTepHO HaJIu4yue IBONHON
MpaBOBOIl CUCTEMBbI, JBOWHOIO IpakKJAaHCTBA, IBYXIMAJIaTHOTO IapjaMeH-
Ta, B KOTOPOM OJIHA M3 MajaT MpeacTaB/sieT MHTepechl CYOBhEeKTOB deme-
pauuu, a BTopasi — OOlLIeHAIIMOHAIbHBIE MHTEPECHI.

BHelHenonmuTryeckue (GyHKIIMU OCYIIECTBISIIOT COM3Hble TOoCylap-
cTBeHHbIe opraHbl. CyObeKTbl (hefepalvu JUIIeHbl BO3MOXHOCTU pac-
TOPTHYTh (peepaTUBHBIN TOTOBOP U BBIMTU U3 (peaepalivu.

Oepepauuu crpositess o meppumopuanviomy (CILIA), uayuonans-
Homy (Muoust) umm cmewannomy (Poccust) mpusHakaMm, KOTOpbIe U OIl-
peNesisIloT XapakTep, COJAepXKaHWe W CTPYKTYpY TOCYAapCTBEHHOIO YCT-
poJicTBa.

2.4.4. KoHdepepauus

Kondenepaimust mipencrapisier coboif peako BCTpedarolnyocss (GopMmy op-
TaHM3aLMK TTOJIMTHYecKoi obmHocth. [1o ¢yt KoHdenepalys He B -
eTcs B CTPOTOM CMEICIE cJioBa TocygapcTBoM. OOBIYHO KOH(Memeparust
Ha TIPaKTHKE SBIISIET cOOO0M COI03 HECKONBKMX HEe3aBUCUMBIX TOCYIApCTB,
KOTOpPBIe OOBEIUHWIINCH IS TPOBSICHUS COBMECTHOM TOJUTHKU B OII-
peleeHHbIX NeaX (HarmpuMmep, OIS COBMECTHOM OOOPOHBI, peIIeHMS
SKOHOMUYECKNX, SHEPTETUIECKUX, TPAHCITOPTHBIX MPOOIEM M T.I1.).

IS oCcyIIecTBICHUS COIJIACOBAHHOW ITOJNIMTHKM TOCYAapcTBa KOH-
(emepallny CO3MAIOT OpraHbI YIpaBiIeHUS. PellleHusT 3THX OOIIMX Opra-
HOB HE MMEIOT TIPSIMOTO IEMCTBUSI, a BCTYMAIOT B CHJTY JIMIIb ITOCTIE YT-
BepXKICHUS WX LIEHTPATbHBIMA OpPraHaMW BJIACTH COOTBETCTBYIOIIMX TO-
cymapctB. B KoH(penepalmy OTCYTCTBYeT €IWHBIA BBICIIMI 3aKOHOMIA-
TeJIbHBIA OpraH, eIWHOe TPaskOAHCTBO, a CTPaHBl — YYACTHUIIBI KOHME-
JIepallii B TIOJTHOM OOBeMe OCYIIECTBIISIIOT MEXKIyHAPOMTHYIO IeSITeb-
HocTh. [lpym 3TOM TocymapcTBa KoH(eAepamwy MOIYT IO CBOEH BoOJe
MTOKMIATh €¢ W pacTopraTb KoHdemepaTuBHEIN Horopop. OOGBMHO KOH-
(emepall HEOONTOBEYHBI: JTMOO OHM pacIlajaloTcs Ha YHUTApHBIE TO-
cyHapcTBa, JIMOO TepepacTaioT B (emepalim.

Honroe Bpems TpuMepoM KoHMemepauuu ObD1 1lIBeiapckumii
coro3 (1291 — 1798 u 1815—1848). IllBeituapckas KoHdeaepauus
MIpeCTaBIsia coboil oObemuHeHre 23 CyBepeHHBIX KaHTOHOB C Iie-
JIbI0 BHEIIIHEH W BHYTpeHHeil OeszomacHocTu. IlocrerneHHO KoHeme-
paums Tpeobpa3oBajiach B (delepallnio; B BeleHUE LEHTPATbHBIX Op-
raHoOB OBIIM TIepedaHbl BOCHHBIN OIOMKET, apMusi, Ha3HadYeHHE M-
miomMatnyeckux npeactasutesieir. CIIA ¢ 1776 mo 1789 r. Takke OBbI-
M KoHbenaepauueid 13 mraTos.
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2.5. dopma NnoNMTNYECKOro 1 rocyaapCTBEHHOr O
PEXNUMOB 1 UX PA3HOBUOHOCTH

2.5.1. ToHATHE «rocyaapCTBEHHbIN PEXNM»

TocynapcTBenHblii pexxuM sIBJISIETCSI HaMOoJIee U3MEHUYMBOM 4acThio (pop-
MbI TOCyJapcTBa. OTO OOYCIOBJIEHO TEM, UYTO TOCYIAPCTBEHHbIA PEXUM
MPEICTABISAET COOOM COBOKYMHOCTb CPENCTB M METOAOB OCYILECTBICHUS
rOCyIapCTBEHHOU BiacTu. VX BbIOOp 3aBUCUT OT COOTHOIIEHUS MOJUTH-
YyecKux CU B cTpaHe. Eciu rocyaapcTBeHHasl BjacTb MOMEPEMEHHO Ha-
XOIUTCS Y Pa3IMYHBIX MOJUTUYECKUX CHUJI, TO PeXUM OyIeT MOCTOSSHHO
u3MeHsThed. [lprueM HM3MEHEHUE TrOCYNapCTBEHHOTO PEXMMa CyILIEeCT-
BEHHO oOTpaxaercss Ha (opMe mpapieHuss U (HOpMe TrocylapcTBEHHOIO
ycrpoiicTBa. TTOHSITME «TOCYNApCTBEHHBIM PEXUM» BBIPAXKAET XapaKTep
CYLIECTBYIOILIEH BJIacTH, ee conepxkaHue. OObIMHO B HEM 3aK/IIOYEHO
COOTHOIIEHUE JUKTATYphl U AEMOKPATUM KaK MPUHUUIOB OpraHuU3aluu
001LIECTBEHHOM XXU3HMU.

OnHako TOHSATHUE <«TOCYNAPCTBEHHBIM PEeXWM» HE HMCUYEPIIbIBAET BCEX
CPEICTB OCYIIECTBJIEHUS ToaUMTUYecKOoi Biaactu. Kpome rocymapcrtsa B
JIIOOOM OOIIECTBE €CTh HoAUMUUECKUEe CUAbL, KOTOPbIE MPSIMO HE CBSI3aHbI
C TOCYJapCTBEHHOW BJacTblo, HO OKa3blBAIOT Ha HEE CYIIECTBEHHOE
BJMSIHUE (HAIIPUMED, MPOMBIILIEHHO-(DUHAHCOBBIE TPYIIbl, BOEHHO-
MPOMBIIUIEHHBIN KOMILIEKC). McTopUyecKr MOHATUE «IOCYIapCTBEHHbIN
PEXMM» KOPPEKTHO MCIIOJIb30BATh ISl XapaKTePUCTUKU CIocoda MpaB-
neHust go XVIII B., T.e. 10 BpeMeHU MOSIBJIEHUST MOJUTUYECKUX MapTUiA.
Torma rocymapcTBO ObLIO €OMHCTBEHHBIM CYOBEKTOM ITOJIUTUYECKOM
BJacTu, ee obsianmateneM. Ilocae mosiBieHUsT MapTUil, IBMXKEHUM, oOle-
CTBEHHBIX OpraHu3alMii MOHOIIOJMUSI TOCYIapCTBa Ha BJIACTh HCYE3aerT.
DTU opraHu3alMy TOXE CTAHOBSITCS YYaCTHUKAMU TMOJUTUYECKOW XKU3-
HU, OOPIOTCS 3a BIACTh, BIAUSIOT Ha Hee. I103TOMy MOHSITHE «TOCymapcT-
BEHHBIA PEXUM» yXKe, YEM TTOHSITHE <«TTOJIUTAYECKUN PEXUM».

2.5.2. Pa3HOBUAHOCTU FOCYAapCTBEHHOro pexuma

Hcropuyecku mepBbIM TOCYIApPCTBEHHBIM PEXUMOM ObLia aecnorus (OT
epeu. despotia — HeorpaHuyeHHas BiacTh). KiaccmyecKuMu OeCIOTHSI-
MM SBJISLIMCH TocynapcrBa JpeBHero Boctoka (Accupusi, BaBunon, MH-
nusi, Upan, Kutaii). B ycaoBusIX 1eCIOTHYECKOro pexkuMa ITOJTHOMOYMS
IJ1aBbl TocynapcTBa (MoHapxa, ¢dapaoHa, 11apsi, UMIlepaTopa) He OrpaHu-
YeHHBI, eMy TTPUHAUIEKUT BCS TIOJTHOTA CBETCKOM M LIEPKOBHOM BJIACTH.
B peanmzanuu BiacTd AECHOT OIMMpPAETCsl HA MHOTOYMCIIEHHBIN OrOpo-
Kpatudeckuii ammapar. [IpaBuT oH, onmupasch UCKIIOUNUTETPHO Ha HaCH-
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JIie, TIONABSS JI00oe MPOSIBJICHUE CaMOCTOSITEIbHOCTU, HEIOBOJIbCTBA,
Hecornacusa. OOBIMHO JIMYHOCTH JiecrioTa oOoXKecTBisui. Hampumep, B
JpeBHem Kwnrtae ero Ha3wIBaM «CHIHOM HeOa».

CXOOHBIMU 4YepTaMU XapaKTepU3yeTCsl IMKTATOPCKUiA pexmM  (OT
aam. dictatura — HeorpaHWdyeHHas BiacTb). Cremyer OTMETUTh, YTO
MOHSITHE «IUKTATOp» HE BCErla OTOXKIESCTBISIIIOCH C HACUJIMEM, KECTO-
kocteio. B JIpeBHeM Pume (V—I BB. 10 H.3.) IMKTaTOpOM Ha3bIBAIOCh
Yype3BblUaifHOE MOJDKHOCTHOE JHULO. JIMKTaTop W30Mpaics daeHaMu
CeHaTa Ha IIeCTb MecsleB W Hauelsics BCeil MOJTHOTON BJIACTU B Te-
YeHHUE DTOTO CpOKa. 3aTeM €ro IMOJHOMOYMSI TpeKpamannuch. OObIYHO
JIUKTATOPbl M30UpaNNCh IJISI OCYLISCTBJICHUS KAKON-TO 4pe3BbIUAHOMN
3aJa4M: 3allldTa TOCydapcTBa OT BHEIIHMX BParoB WIM OCYILECTBICHHE
3aBoeBareibHbIX BoH. Iail FOmait Iesapp (102 mmu 100—44 no H.3.)
HapyLIWI TPAIULUIO BHIOOPHOCTH M YCTAHOBWII JIMUHYIO AuKTatypy. C Toit
MOpHbI AMKTAaTypa acCOLMMUPYETCS C HEOrpaHMYEeHHOM BJacThio, Oe33a-
KOHMEM, MPOU3BOJIOM, HACWIIUEM U XECTOKOCTHIO.

HcTopuueckoii pasHOBUIHOCTBIO OUKTATYPHI SIBJISICTCS a0COMIOTH3M,
CTaBIIMI TOCITOACTBYIOLIMM TOCYIAPCTBEHHBIM pexkUMoM B CpeaHeBeKO-
Bee (V—XVIII BB.). JlaHHBIN CcHOCOO TIpaBIeHUS XapaKTepu3yeTcsl KOH-
LIEHTpallell BceX BUIOB BJIACTH B pyKax MOHapxa, IPaBMBILETO, OMUpa-
SCh Ha OOXECTBEHHOE TpaBO Koposielh u Hacuime. Ilocie OypKyasHbIX
pesomoriit XVII—XVIII BB. aOcomoTHBIE MOHApXWM CTaju Ipeodpaso-
BBIBaThbCSI B KOHCTUTYLIMOHHBIE MOHApXWM, KOLJA BJIaCTh MOHApxa Orpa-
HUYEHAa KOHCTUTYLIMEH W TIapjJaMEHTOM, WIM CBeprajach peBOJIIOLIMOH-
HBIM HapoJOM M Ha MX MECTEe YUPEKIAIUCh PECITyOINKHU.

XOTSl TPagUIIMOHHBINM A0COMIOTU3M CXOMUT C ITOJMTHUYECKON CLIEHBI,
OIHAKO OH COXpaHseTcs B LIeJIOM psne crpaH: Mapokko, Moppanum,
CaynoBckoif Apapun 1 T.. Tak, Koponb CayooBCKON ApaBWMH OCYIIIECT-
BJISICT 3aKOHOAATEJIbHYI0 M MCIIOJHUTEIIBHYIO BJIaCTh, SBIISIETCS OIHO-
BPEMEHHO TIPEMbEeP-MUHUCTPOM, TJIABHOKOMAHAYIOIIMM W BEPXOBHBIM
cympeid. [1paBUTENbCTBO (POPMUPYETCS M3 WIEHOB KOPOJIEBCKOU CEMBbMU.
JlesITeIbHOCTD TTOJIMTUYECKUX MAPTUIA 3arpelleHa.

Tupanust (OT epeu. tyrannis — €IWHOJWYHOE TIPaBJICHUE, YCTAHOB-
JICHHOE€ HACUJILCTBEHHBIM ITyTeM) B OTIMYME OT NECIIOTUU U AUKTATyPhI
OOBIYHO CBSI3bIBAJIaCh C HE3aKOHHBIM 3aXBAaTOM BJIACTU KAKUM-TO JIM-
oM. DTOT cItocob TpaBlieHUsI ObUT pacripocTpaHeH B JpesHeit ['pemunm
B VII—VI BB. 10 H.3. OOBIYHO THpaH ONMpaJICI Ha TTONACPXKKY Macc U
4yacTo MpoBOoOWJI pedOpMBl B HX MHTepecaX. J1oCTaTOYHO BCIIOMHMTH
aduHckoro thpaHa Ilucuerpara (VI B. 1o H.3.). B romel ero mpaBieHust
OBUIM HE TOJBbKO YJIyYILIEHbI COLMATbHO-3KOHOMUYECKUE YCIOBUS KU3-
HM GEIHBIX CJIOEB HACEICHUsSI, HO M AEWCTBOBAJA JeMOKpaTUYecKass KOH-
crurynusa CoJtoHa.
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Bo BpemeHa aHTMYHOCTU U CpeaHEBEKOBbs CYIIECTBOBAIM U JIEMO-
KpaTudeckre pexuvbl. OQHAKO TOrma JAeMOKpaTvs He MoJlydusia IIUpo-
KOTO pacIpoCcTpaHeHMsl, XOTsl W TepexuBaia nepuoj paciiBeta B JIpeB-
Hell I'petuu — B AduHax B V B. 10 H.3. Ciemyer OTMETUTD, YTO IIOJIH-
TUYECKUMU M TPAXIAAHCKMMU TpaBaMU U CBOOOAAMM TOJIb30BAIOCh HE
BCE HaceJieHHWe, a TOJbKO rpaxiaaHe ropoaa-rocymapctBa. MMMeHHO OHUM
MPUHUMAJIM yJyacThe B peleHUU BCeX JeJl B TOJMCe, cOOUpasich BMecTe
Ha TOProBOM IUIOLIAIN.

OnHako CyleCcTBOBAaTh JOJTOe BpeMsl NE€MOKpATUYECKHE DPEeXHUMbI
He Moriu. Huszkuii ypoBeHb KyJbTypbl HacejleHUsl, Oe3pasinuue K Hy-
XnaM oOlecTBa (Bedb 3a 3aHSTUE YIPABIEHYECKOW NeATENbHOCTbHIO
IIEHeT He IUIaTWIM) IPUBOAWIM pexuM B ymamokK. B CpemHeBeKoBbe
JIEMOKpATHsl COXpaHWJIach JIMIlIb B Tropodax-KOMMyHaX. BospokneHue
nemokparuu mpoumsoiger auinb B XVIII B., Korma Benukas ¢paHirys-
cKasi peBOJIIOLIMSI BHOBb OOpaTUTCS K LIEHHOCTSIM CBOOOJBI, paBeHCTBA
u OpaTcTBa JIOACH.

2.5.3. TonnTn4yecknin pexmm n ero pasHoBUAHOCTU

[NosiBeHVEe TOMMTUIECKUX TApTHi, TBWCKCHMIA paCIIMpPUIIO YMCIIO y9acT-
HUKOB TIOJINTUIECKOM KM3HU, T.€. TeX, KTO peaJlbHO MOT BIMSATH Ha
BJIACTb WJIM OCYIUECTBISATH ee. Torma mis obo3HaueHus criocoba (dop-
MBI) TIpaBJICHUsI BMECTO TIOHSITHSI «TOCYIapCTBEHHBIN PEXUM» CTAIA HMC-
TTOJTE30BaTh TIOHATUE <«TIOMTUICCKUI PEKIM».

COOTHOIIIEHNE TUKTATYPHl VI IEMOKPATUH, KOTOPOE BHIPAXAETCS B
CTETIeHW CBOOOBI JIMYHOCTH B OOIIECTBE, B TApaHTUSAX €€ IpaB U CBO-
00, TTO3BOJISIET BBIOCIUTH TPY ITOJUTHUUECKUX PEXMMA: TOTAIUTAPU3M,
aBTOPUTAPH3M, IEMOKDPATHIO.

Tora/mrapsblii pexkuM (OT s2am. totalis — BecCbhb, IOJHBIMA, LIEJIBII)
ObL1 ycTaHoBieH B pane ctpaH (I'epmanuu, Uranuu, Mcnanuu u ap.) B
nepBoii mojoBuHe XX B. OH ObUI CIEOCTBHEM ITTyOOKOIO 3KOHOMMYE-
CKOTO M TIOJTUTHYECKOTO KPU3UCOB, B KOTOPBHIX OKA3aJIMCh 3TU CTPAHBHL.
BrIxomoM M3 TaHHOTO COCTOSIHUS CTaJIO YCTAaHOBJICHWE TOTAJIUTApHOTO
pexnma. ToramarapmsM — 3TO peXMM BCEOOIEro KOHTPOJS Tocymap-
CTBa 3a BceMM c(epaMM XM3HU YeJIOBeKa C IOMOIIBIO CPEICTB BOOPY-
>KEHHOTO HaCHIIHS.

ToranmuTapHOoe TOCYIapcTBO KOHTPOJIMPYET HE TOJNBKO ICHCTBUS de-
JIOBEKa, HO M €ro moTpeOHOCTH, MBICIU. OHO OCYIIECTBIISIET CBOM KOHT-
pPOJIb C TIOMOIIBIO Pa3BETBIEHHONW KapaTelIbHOW CUCTEMBI, CIIEXKHU, IO-
HOCHUTEJIbCTBA. BacTb KOHIICHTPUpPYETCS B pyKax JIMAepa MOHOITOJBHO
npassieil maptum (¢ropepa, BOXIA), KOTOpasl SIBISETCS €IUHCTBEHHOI
TTOJIMTUIECKO# opraHu3ammeil B rocymapctBe. OHa ompenesser Leau U
3amaun oOlIecTBa, (DOPMYIUPYET UX B CBOEI MICOJOTUU U OCYIIECTBIISIET

2 Myxac P. T.
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C TMOMOIIIBbI0 TocynapcTBa. TakuMm 00pa3oM, rocyaapcTBO HAXOAMTCS Ha
CITyX0€ y MpaBsIeil mapTum.

bonee MIrkum 1o cCpeacTBaM OCYIIECTBICHUSI TOCYIapCTBEHHOM
BJIACTH SIBJISIETCSI ABTOPUTAPHBbIA pexkuM (OT .zam. auctoritas — BJacTh).
IpuHyXneHue Kak IJIaBHbIA MPU3HAK pexXuMa COXpaHsIeTCs, OJHAKO
OHO MKCIIOJIb3YETCSl JIMIIb TOTJa, KOrja MPOTUBHUKM pPEXUMa CTaBsIT
BOIpOC O TMepepachpeaesieHun Baactu. [lpeacraBuTenbHble BHIOOPHbBIE
OpraHbl BJacTu (IMapjaMeHT) He WIpaloT CYIIECTBEHHOW POJM B XKU3-
HUM o0lIecTBa, HapoOA OTCTPaHEH OT Mpoliecca MPUHATUS BaXKHEHIINX
MOJUTUYECKUX PEIIeHUN M He MOXET KOHTPOJUpPOBaTh BiaacTh. [lpa-
BALIMI PEXMUM OIMUPAECTCHd HA TOJULEWCKUNA M BOCHHBIN amnmaparsbl,
HUCMOJb3yeT BHECYNeOHble, HeMpaBOBble MeTOAbl TMpuHyxXaeHus. Ha-
psAoy C 3TUM aBTOPUTAPHBIA PEXHUM TMPEAOCTaBIsIET OTHOCUTEIbHYIO
CBOOOIY NESATeNbHOCTU B 3KOHOMUYECKOM, TMOJUTUYECKOW U ITyXOB-
Ho#t cdepax Xu3HU. Bo IaBe rocymapcTBa ¢ aBTOPUTAPHBIM PEXU-
MOM CTOUT CUJIbHBIA JHUAEP. DTO MOXET OBbITb TIpaxKIaHCKOe JMIIO
(nanpumep, Pyxumopa B [lepy), vaie BoeHHbI (reHepan [IuHoveT B
Yumm, nmonkoBHUK Kamaddu B JIMBUM) mim AyXoBHOE U0 (asToIlIa
XomMmeitnu B Mpane).

B cBs3u ¢ TeM 4TO MpU aBTOPUTAPHBIX PeXMMax yrNpaBieHUe CTpa-
HOI OCYIIIECTBISIETCS LIEHTPAIM30BaHHO M, CJIENOBATEIbHO, CYILECTBYET
BO3MOXHOCTb HAIpaBJIsATh CPEICTBA Ha pellleHMe BaXHBIX 3alady, OTH
PEXUMBI CIIOCOOHBI MPOBOAUTH 3D GEKTUBHBIE pedOPMbI TIPU YCIOBUH,
YTO OHU COBIANAIOT C MHTepecamu TpaBsileil BepXyllku. Tak ObUIO B
IOxHo#t Kopee, Yunu, CuHranype, Ha TaliBaHe, KOTOpbIE 32 KOPOTKUIA
ucropmiyeckuii cpok (20—25 neT) DoOMINCh 3HAYMTENIBHBIX YCIIEXOB B
5KOHOMUYECKOM Pa3BUTHUM.

Jlemokpamusa (epeu. demos — Hapom + kratos — BiacTh) Kak MO-
JINTUYECKUI PEXUM BbI3bIBaeT OOJIbIIIE BCETO CIMOPOB KaK Cpeau yde-
HbIX, TaK U CPeAM psIOBbIX rpaxnaH. Kak Hambosiee uaeaqbHbIN CIO-
co0 TpaBieHUsT OEMOKpPATUSl XapaKTepU3yeTcsl CIeAyOIIMMU TpU3Ha-
KaMu:

1) Hapon sBASIETCSI UCTOYHMKOM BJIACTU, KOTODPBIN OCYIIECTBISIET
ee 00 MpsIMO, HEIOCPEACTBEHHO (Ha BBIOOpax, pedepeHayMax), Jubo
yepe3 CBOMX MpencTaBuTesieil (IemyraToB mapjiaMeHTa);

2) KOHCTUTYLIMOHHOE 3aKpeljieHWe W TMPaKTHUUeCcKoe OCYIlecTBIe-
HME TpaB U CBOOOI IpaxiaH;

3) HaJMyMe ONIMO3UIIMU, T.. MApTHUIl, HE COMIACHBIX C MPaBSIIUM
peXUMOM;

4) cylllecTBOBaHWE MHOTOMAPTUIHON CUCTEeMbI, BbIpaXalouleil WH-
Tepechbl pa3IMYHBIX TPYMI OOIECTBa;
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5) pasmeineHMe BiacTell Ha 3aKOHOJATEJNbHYIO, MCIOJHUTENIbHYIO,
CyneOHyI0;

6) ocylllecTBIIeHE TTPUHIIAIA 3aKOHHOCTA ¥ KOHCTUTYLIMOHHOCTH,
KOTOpPOMY MOAYMHSIIOTCS KaK I'paXkaaHe, TaK U OpraHbl BJACTH.

JIJIst  OCyILECTBJACHUSI 3TOr0 uieana TpeOyeTcss BBICOKUI YpOBEHb
CO3HaAHMS JIIOAeH, Mpearnojaraoumii, 4YTo OHU OyayT MOJUTUYECKU aK-
TUBHBI, CTPEMUTHLCSI YU4aCTBOBaTh B YIIPaBJICHUU U KOHTPOJIE 3a BJIACTHIO.
OnHako Ha MpakKTUKe OOJILIIMHCTBO JIIOAeH MacCUBHO, OHU 3aHSThI pe-
IIEHWEM CBOMX YaCTHBIX MpobjeM. K ToMy ke neMoKpaTus Mpearosiara-
€T BBICOKMI1 YpOBEHb XU3HU, OTPAaHUYEHHBbIN MPOLIEHT HUIIUX B OOIlIe-
CTBe, MHaye OOIIeCTBO BCe BpeMsl OyIeT B COCTOSIHUM <«BOWHBI» MEXIY
O€IHOCTBIO U OOraTCTBOM.

CrenoBaTe/bHO, AEMOKpaTUs TpearnojaraeT cBoOOMy BbIOOpa, a 3a
3TUM BbIOOPOM Bceraa CledyeT OTBETCTBEHHOCTb TOTO, KTO €ro craesa
(3a cBoM TOCTYMNKHU, cjioBa). [1oaTOMy aHIIMACKUI MPeMbep-MUHUCTP
YYepuum (1874—1965) kak-To 3amMeTWI. «JleMokpaTusi — camast
roxast (popMa mpaBjieHUs], €CIU He CYUTATh BCE OCTAIbHBIE...»



Tema 3

MexaHn3m rocymapcrsa

CBor (bYHKIIMM W 3a0a9¥l TOCYTAPCTBO OCYIIECTBIISICT C ITOMOIIBIO CITe-
[IMAJTBHBIX OPTaHOB M YIPEKICHMIA, a TaKKe 0COOOTO CIIOS JTFOIEH, TTpo-
(eccHOHABHO 3aHSTHIX MEATETBHOCTBIO TI0 MCIIOJIHEHHWIO TTOJTHOMOYMI
TOCYIapCTBEHHBIX OpraHoB. Bce OHM, BMecTe B3sThHIe: IOCYIapCTBEHHBIC
opraHbl W YYpeXIeHUs, a TakKe 3aHATbIe B HUX TOCYTApCTBECHHBIC CITy-
JKaIllFie — COCTABJISIIOT MEXaHW3M rocynapersa. I1ocpencTBoOM Hero Tocy-
MApCTBO ObOecTieYnBaeT 3aKOHHOCTh M TIPaBOIOPSIIOK, TapaHTUPYeT IIpa-
Ba M CBOOOIBI TpakIaH, COIJIACOBBIBACT HECOBITANAIONINE MHTEPECH pa3-
JIMIHBIX TPYIIIT HACEJICHUS.

3.1. lNMoHaTne, NpuU3HaKM 1 3NEMEHTHI
MexaHn3ma rocynapcrsa

B 3HaumTenBHOM Mepe OT TOro, HAaCKOJBKO Pa3yMHO OpraHM30BaHa
MEeSTeIbHOCTh TOCYIapCTBCHHBIX OPTaHOB M YUPEXIECHUM, 3aBUCUT CIIO-
COOHOCTD TOCYHapCcTBa CBOEBPEMEHHO pearMpoBaTh Ha BO3HHMKAIOIINE
MPOGJIEMBI, YIOBJIETBOPATh HACYIIHBIE MOTpeOHOCTH HaceiaeHus. Oco-
OEHHOCTBIO 3TUX OPTaHOB SIBJISICTCS TO, YTO WX NEATENBHOCTH HOCHUT
BJIACTHBIN XapaKTep M OIMMApaeTCs Ha BO3MOXHOCTH TOCYTapCTBEHHOTO
TIPUHYXKICHUSI. DTO OCYIICCTBIISIOT CIIeIMATbHBIE OpPTaHbl: apMUs, ITO-
JINLIUS, CYI, TIOPbMBI.

KoneuyHo, moimTmyecKas BIACTh B JEMOKPATHUYSCKOM TOCYIapCTBE
MOXET OCYIIECTBIITECS CaMUM HapoIOM HEMOCPEICTBEHHO Ha pede-
peHIyMax, BBIOOpax M T.I. DTO TOXe SBISETCA COCTABHON YacThiO Me-
XaHM3Ma TrocymapcTBa. OmHAKO IIEHTPAJIBHOE MECTO B MEXaHH3MeE TOCy-
TapCTBa 3aHMMACT IOCYIAPCTBEHHbI ammapaTr: CUCTeMa B3auMOCBS3aH-
HBIX OpPTaHOB TOCYIAapCcTBA M 3aHATBIE B HUX TOCYIapCTBEHHBIEC CITyXKa-
e, KOTOpble MPAKTHYSCKU OCYIIECTBISIOT TOCYIapCTBEHHYIO BIIACTb.
CrnemoBaTeTbHO, TPU3HAKOM JIIOOOTO TOCYOAapCTBa SIBJISETCS HATMIMe
MeXaHM3Ma TOCymapcTBa, T.€. CUCTEMBI OPraHOB M YYPEKICHUN TOCY-
apcTBa, HANEJICHHBIX BIACTHBIMM TIOJTHOMOYMSMM M CO3MAHHBIX IS
OCYIIECTBIICHUS ero GYHKIWN M 3amad. be3 rocymapcTBEHHOTO Mexa-
HHM3Ma He MOXET CYIIeCTBOBaTh CaMO TOCYIAapCTBO, ITOCKOJBKY MMEHHO
TOCYIapCTBEHHBIC OpPTaHBI €T0 W OJUIETBOPSIOT. Yepe3 HUX OCYIIEeCTB-
JIIeTCs TOCYmapCTBEHHasl BJIACTh, OOECIeUMBaeTCs TOCYTapCTBEHHOE
PYKOBOICTBO OOIIIECTBOM.



Tema 3. MexaHn3m rocynapcTea 37

IToHsiTHE «MEXaHM3M TOCYIApCTBa» MCIIOIb3YETCSI B ILIMPOKOM M y3-
KOM cMbIC/IaX. B IIMpOKOM cMBICIE MeXaHW3M TOoCydapcTBa BKITIOYAET B
ce0s1 BCIO COBOKYMHOCTh T'OCYIapCTBEHHBIX OpPraHOB, ITOCPENCTBOM KO-
TOPBIX OCYIIECTBIISIIOTCS 3agaud M (PyHKUMM rocymapctsa. [Ipu Takom
TMOHMMaHUY MEXaHU3M TOCylIapcTBa COCTOMT W3 TOCYHapCTBEHHOIO arl-
rapaTta, TOCYJApCTBEHHBIX YYPEXIEHMI 1 TOCYIapCTBEHHBIX IIpEATIpH-
satuii. TocynapcTBeHHBbIA ammapar MpencTaBisieT co0ol cucTeMy rocymap-
CTBEHHBIX OpPraHOB, HaAEJIEHHBIX BJACTHBIMM ITOJTHOMOYMSIMU IJISI OCY-
IIECTBJICHUSI TOCYIapCTBEHHON BiacTu. Hapsimy ¢ rocymapcTBEeHHBIM ari-
rapaToM: B MeXaHW3M TOCyJapCTBa BKJIIOYAIOTCS TOCYyHapCTBEHHBIE YU-
pexXneHus, AesITeJIbHOCTb KOTOPBIX HaIlpaBjeHa Ha BBINTOJTHEHUE (DYHK-
LM TocymapcTBa B cdepe obpa3oBaHUsS (HAIpUMep, IIKOJBI), B cdepe
3IpaBOOXpaHEHUsI, HAyK1, B SKOHOMUYECKoi obnactu u 1.11. HakoHelr,
TOCYIapCTBeHHbIE TIPEANPUSATUSI KaK 4yacTh MeXaHuW3Ma TocyJapcTBa CO3-
JAIOTCS ST OCYLIECTBJICHUS XO3SUCTBEHHOW [EATEIbHOCTH, HalpUuMeEp
TPOM3BOJCTBA TPEIMETOB IE€PBON HEOOXOAMMOCTM (TOBApOB) WJIM OKa-
3aHMsI Pa3IMYHBIX YCIYT HACEJIEHMUIO.

B y3koM cMBICIie MeXaHM3M TOCYIapCTBa TOXIECTBEH IMOHSITUIO «TO-
CYIApCTBEHHBIW arrmapars.

MexaHn3M rocygapcTBa 0o0JjamaeT XapaKTepHBIMU IpU3HaKaMu (4ep-
TaMHu), MO3BOJISIIOIIMMU OTJIMYATh €r0 OT APYIMX MOJUTHYECKUX MHCTU-
TYTOB, YYaCTBYIOIIMX B OCYILECTBICHMM TOCYJAPCTBEHHOW BJIACTU WJIU
BJIUSIIONIVX HA Hee (Hampumep, napTuii):

1) MexaHU3M rocymapcTBa — 3TO IIEJIOCTHASI CHMCTeMa TOCylIapCTBEH-
HBIX OPTaHOB, OCHOBAaHHAasg Ha €IWHCTBE NPUHLIMIIOB €r0 OpraHu3aluu U
JEeSITeIbHOCTH. DTU MIPUHLIUIIEI (HAallpUMep, pasie/eHUs BjacTeid, MpUH-
LIMIT 3aKOHHOCTM U T.N.) OOBIYHO 3a(pMKCUPOBAHBI B KOHCTUTYLIUSX T'O-
Cy/lapcCTB;

2) MexXaHu3M TOCyIapcTBa COCTOMT M3 OCOOOU TpYMIIbI JIIOAEH, BbI-
JEICHHBIX U3 OOIIECTBA W TOATOTOBJIEHHBIX ISl YIIPABJICHUS UM, OCY-
HIECTBIIIONINX 3Ty AeSITEIbHOCTh MTPOGheCCUOHAIBHO U Ha MOCTOSTHHOM
OCHOBE;

3) opraHbl TOCYIapCTBa, COCTABJISIOLIME MEXaHWU3M, B3aMMOICHCT-
BYIOT JIPYT C JPYrOM KaK COCTaBHBIC YacCTH CTPOTO MepapXMUeCKOM CHC-
TeMbl, OCHOBAHHOW Ha MOJYMHEHUM HMKECTOSIIMX OpPraHOB BBbIIIE-
CTOSILLIVIM;

4) Kaxmplii 2JIEMEHT MeXaHu3Ma (T.e. opraH rocyJapcTBa) SIBJISICTCSI
OTHOCUTEJIBHO CaMOCTOSITeJIbHOM M 000COOJIEHHOM YacThlO CUCTEMBI U
001amaeT BJACTHBIMU ITOJTHOMOUYUSIMU, CO3MACTCS TOCYIapCTBOM M Jeii-
CTBYeT OT €r0 MMEHHU U 10 ero mopyveHuto. Kaxmplil opraH rocymapcrsa
OCYILECTBIISIET €r0 KOHKPETHYIO (PYHKIIMIO, a BCE BMeCTe — obecredu-
BalOT 3P deKkTHBHOE (PYHKIMOHNPOBAHUE TOCYIApCTBA B IIEJIOM;
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5) W ocylecTBiIeHUs 3ana4 U (QyHKIMIA rocyrapcTBa OpraHbl rocy-
JapcTBa 001anal0T HEOOXOAMMBIMU CPENCTBAMU: MaTepUaTbHbIMU, WH-
¢GopMaLIMOHHBIMU, OPTraHU3ALMOHHBIMM, BKJIIOYAsl M BO3MOXKHOCTb I'O-
CYNapCTBEHHOTO TPUHYXICHUS.

3.2. OpraH rocygapcTtsa: NOHATUE, NPU3HAKWN, BUObI

MexaH13M ToCymapcTBa SIBJISIETCSl CIIOXKHBIM 00pa3oBaHUEM, OH COCTO-
WUT U3 BXOOSIIUX B HEro MPOCTHIX 3JIeMEHTOB — opraHoB. Iocymapcr-
BeHHBIA OPraH — 3TO COCTaBHAsl YaCTh MeXaHU3Ma rocyaapcTBa, KOTO-
pasi BBITIOJIHSIET KOHKPETHbIE (PYHKIMU M TECHO CBSI3aHA C JIPYTUMU
opraHaMM ToCyJaapcTBa.

OpraH rocygapcTBa o0JamacT CIeUU(UUYSCKUMY NPHBHAKAMA, KOTO-
pble OTJIMYAIOT €T0 OT TOCYJAPCTBEHHBIX YUPEXKIEHUN U MPEAPUATUIA.

1. OpraH rocymapcTsa 00J1agaeT 61acmHbIMU HOAHOMOYUAMU, T.€. CTIO-
COOHOCTBIO OCYILIECTBJISITh TOCYIAPCTBEHHYIO BJIACTb M NMPUHMMATh 3HA-
YMMBIE JJIs1 OOIIEeCTBA PeLIeHUs] M 00ecreunBaTh UX peajn3aliuio.

BractHble TOMHOMOUMSI OpraHa TIOCYIapCTBa BBIPAXAIOTCSI B €ro
KOMIMETEHIIMM — 3aKpeTUIeHUM 3a OpraHOM TOCYAapCTBa OIpeae/eHHOTO
3aKOHOM Kpyra BONPOCOB, OCHOBHBIX HAITPABJICHUI €r0 JESITEIbHOCTU, a
TaKKe ero noAHOMO4Ui — TIpaB U OOSI3AHHOCTEN B MX OCYILIECTBJICHUMU.
T'ocymapcTBeHHO-B/IACTHBIC TTOJTHOMOUMSI MPOSIBIISIIOTCS B TOM, UYTO Op-
raH rocyiapcTBa HajejeH IMpaBOM M3daBaTb HOPMATHMBHO-TPABOBbIC aK-
ThbI, 00s13aTeJIbHbIE JJIs1 UCTTOJTHEHU .

Kpome 3TOro, BiacTHble (PYHKIMM OpraHa TocylapcTBa COCTOSIT B
BO3MOXKHOCTH 00ECMeYUTh U3AaBaeMble MPaBOBbIE MPEANMCAaHUSI MEpaMU
yOeXAeHUSI, TIOOUIPEHUST W TPUHYXIEHMS, a Takke MaTepuaTbHbIMU
pecypcamu, HalpuMep CpeACTBAMM M3 TOCYJApCTBEHHOTO OMOIKeTa.

2. OpraH rocymapcrBa IpeACTaBIseT COOOH OTHOCUTEIBHO CaMoO-
CTOSITEJIbHYIO, CTPYKTYPHO OOOCOOJIEHHYIO M HOPUAMYECKUA OMOpPMIICH-
HYI0 YacTb MeXaHM3Ma TOCylapCcTBa, KOTopasl XapaKTepusyeTcsl orpee-
JICHHOW CTPYKTYpOMl U COCTOUT U3 TOCYIAPCTBEHHBIX CITyXKAIlUX.

3. OpraH rocygapcTBa obOpa3yercss OT UMEHM TOoCydapcTBa U JCCTBY-
€T T10 ero MOpyUYEHUIO.

4. Kaxmaplii rocymapCTBEHHbINI OpraH HaleJeH OIpeAe/ieHHOU KOM-
MEeTeHLMEeH, T.e. CTPOro 3aKpeIVICHHBIMM 3a HUM 3aJadyaMu, (QyHKIIUSI-
MU, IpaBaMu " 00S13aHHOCTSIMU.

5. OpraH rocynapcrsa 00pasyercsl B IOpsIAKE, YCTAHORICHHOM 3aKOHOM.

6. Jlns ocyuiecTBIeHUsT CBOMX (DYHKILMI TOCYIapCTBEHHBIM OpraH
001amaeT HeOOXOAMMBIMU MaTepUaTbHBIMU M OPTaHU3alMOHHBIMU CpE-
CTBaMU (LICHHOCTHMI/I, BCITOMOTaTCJIbHbIMM YYPEXKACHUAMN U IPEATIPU-
STUSIMU U T.IL.).
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Takum oOpaszoM, Iead, 3aJadyd U CTPYKTypa TOCyIapCTBEHHOI'O Op-
raHa, TOPSIAOK €ro oOpa3oBaHMsI U caMma JeSITeNbHOCTb PEryaupyroTCcs
HopMamu TipaBa. OpraH rocymapcTBa MpeaCTaBsIeT COOON OTHOCHUTENb-
HO CaMOCTOSIT€JIbHOE 3BEHO MEXaHM3Ma rocyJapcTBa U COCTOMT U3 rocy-
JTApCTBEHHBIX CIyXalllMX, IpaBa U OOSI3aHHOCTU KOTOPBIX OIpeaeIeHbI
3aKOHOM.

Hanpumep, B Poccuu npaBoBoe MOJIOKEHUE TOCYTapCTBEHHBIX CITy-
Kamux onpeaeisier PenepanbHblii 3aKOH «O0 OCHOBax TOCYIapCTBEH-
Hoil ciyx0bl Poccuiickoit ®Denepannu». K 4uciay rocymapCTBEHHBIX
CIIyXallluX OTHOCSITCSI HE TOJBKO PSIIOBbIE UMHOBHMKU, HO W BBICIINE
JIOJDKHOCTHBIE JIMIIA TOCYIapCTBa: MPE3UIECHT, MTPEMbEP-MUHUCTP, MUHU-
CTpBI, AeNyTaTbhl 3aKOHONATEIbHBIX COOpPaHWl U T.M. 3a CBOWO NESITENb-
HOCTb OHM TOJYyYaroT 3apabOTHYIO IUIaTy, KoTopas hopMupyercs U3 Ha-
JIOTOB U TUTaTeXel, B3UMaeMbIX C HaceJeHUsI.

XoTsl opraHbl TOCydapcTBa T€CHO B3aMMOAEHCTBYIOT MeEXIy COOOIM,
OIHAKO KaXAblil M3 HUX BBIMOJHSET BIIOJHE KOHKpeTHhIe 3amadyu. Ilo
MOPSIAKY CO3JaHusl (OpraHbl TOCyIapcTBa MOTYT JIMOO BbIOMpAThCS Ha
CBOOOMHBIX BbIOOpAX, JUOO Ha3HayaTbCs, JUOO CO3MaBaThbCSl B IOPSIIKE
HacJedOBaHUS) M XapaKTepy BBIMOJHSEMbBIX UMW 3aad pa3inyaroTcs
TPU OCHOBHBIE TPYIIIbl TOCYTAPCTBEHHBIX OPraHOB: 3aKOHOJATEIbHbIC
(rmapiaMeHT, OpraHbl MECTHOTO CaMOYMpaBieHNs), WCIIOJHUTEIbHO-
pacropsiiuTeSibHble (MIPaBUTEIbCTBO, MUHUCTEPCTBA, BEAOMCTBA W T.II.),
cyneOHbIe (ITPaBOOXPAHUTEIbHBIE).

3.3. MpuHUMNbI opraHn3aunn n OeaTenbHOCTU
MexaHu3mMa rocygapcrsa

OpraHbl TOCyIapCTBa OCYILIECTBIISIIOT CBOM (DYHKIIMU, COOMIONast ompese-
JIEHHBIE MpaBIIa, KOTOPBIE HA3LIBAIOTCS TTPUHIIUITAMH.

CDCHI/I HUX CJICAYET OTMETUTDH NPUHIMIT 3AKOHHOCTH U KOHCTUTYIIUOH-
HOCTH. DTO O3HAYyaeT, YTO KOHKPETHBIII OpraH Trocyl1apcTBa, €ro JI0JIK-
HOCTHBIE JIUIIA OCYIIECTBIISTIOT CBOM (DYHKIIMKM CTPOTO B COOTBETCTBHUM C
KOHCTUTYIIIE W JPYTMMHM 3aKOHOMATEJIbHBIMU aKTaMM, PeryJIMpPYIOII-
MU UX JIedTebHOCTh. CoOIIoneHne 3aKOHHOCTA W KOHCTUTYLIMOHHOCTH
B paboTe TOCYTAapCTBEHHOIO OpraHa OrpaHMYMBaeT BO3MOXHOCTH YM-
HOBHHMKOB HCITOJIE30BaTh CIIy:KEOHOE ITOJIOKCHWE B JIMYHBIX LEJISX IS
cobcTBeHHOTO oboralneHus. Kpome a3Toro, crporoe ciemoBaHUE OPraHOB
rocygapcTBa TpeOOBaHMSIM 3aKOHOB M KOHCTUTYIIWI SBJISIETCS IPEIISITCT-
BUEM Ha MyTH agMWHUCTPATUBHOIO ITPOM3BOJIa, HApyIICHWUS IMpaB M
CBOOOJI IpakaaH.

DPPeKTUBHOCTD NEITEIBHOCTH TOCYIapCTBEHHOIO OpraHa 3aBUCHUT OT
cJeaoBaHUsA TaKOMY IIpaBUJy, KaK HNPUHIMAI npocbeccnona.nne.ma U ITHUKH
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TOCYIAPCTBEHHbIX ciyxkammX. OTOOp Ha ToCylapCTBEHHBIE TOIKHOCTHU
OCYIIECTBIISICTCSI C TIOMOIIIBIO 9K3aMEHOB M Ha OCHOBE IUITIOMA MO TIpej-

rojlaraeMoii  crienanbHocT. OmHAaKo paboTa TocydapCTBEHHOTO CITyXKa-
IIeTO MMEET MHOTO COOJIA3HOB M UCKYILIEHUI, Belb OT HEro 4acTo 3aBU-
CUT pellleHWe BaXXHOTO IJIST PSIOBOTO TpakIaHWHA Jejia, HarpuMmep Ha-
YUCJICHUE TICHCHUU, BbIILIaTa nmocoous U T.11. YMHOBHUK MOXKET YCKOPUTH
BpeMsI MPOXOXICHUS JIIOOOTO TMPOIIEHUSI, a MOXET M 3aTOpMO3UTh. Tak
BO3HMKAET BO3MOXXHOCTb YIIOBJIETBOPUTH 3a CYET OOIIEeCTBA CBOU (pMHAH-
COBBIC MHTEPECHI, MOJYYUB B3ITKY OT IPOCUTENS 3a coxaelictBre. I[ToaToMy
BO MHOI'MX Pa3BUTBLIX CTpaHaX IPEAbABIIAIOTCA BBICOKUEC TpC6OBaHI/19[ K
MOpPaJIbBHO-3TUYECKOMY OOJIMKY TOCYIApCTBEHHOTO ciyxaiero. OHM OT-
paxarT CTpeMJICHUE TOCYJapCTBEHHOM BJIACTU ITOBBICUTH YPOBEHb IOBE-
pHs K TOCYAapCTBEHHBIM CJIyXKalllMM CO CTOPOHBI OOIIIEeCTBA.

HocTrarouHo ckazatb, uTo B 3TuX 1esix B CIIIA 3a mocnegnue 40 et
ObUIN N30aHbl CJICOAYIOIINME HOPMaTUBHO-IIPABOBBIC aAKThI: KOD,CKC ITOBE-
neHus: denepanbHbIX cayxammx (1958), Komekc aTmdecKoro IoBencHMS
yreHoB Cenata Konrpecca CIIA (1977), Kogekc 3THYECKOTrO MOBEICHMS
yneHoB Ilamarel mpencraBureneii Konrpecca CIHA (1977), OOHoOBieH-
HBIE AKT 00 3THKE MOBENCHUsI TocymapcTBeHHBIX ciuyxammx CIIIA
(1978), UcnomuutenpHbiii mpuka3 Ilpesugenta CIHA (1990). CormacHo
UM TOCYNAPCTBEHHBIM CIIYKALLMM 3allpelliacTCs UCIOJIb30BAHUE 3aKPBITOM
TPaBUTEILCTBEHHON MH(OpMaIMY B JIMYHbBIX LIEJISIX, ydacTue B (puHaHCO-
BbIX OIl€palAaX, HE paspCIIacTCd IPUHATUC ITOJAPKOB OT JIML, MHTCPECHI
KOTOPBIX 3aBUCAT OT JEUCTBUI JAHHOTO CIIYXKALLETO, TPEANUCHIBAETCA HE
6paTb Ha cebs HUKaKUX O6ﬂ3aTeHbCTB, KOTOPBIC BBIXOZAT 3a IIPEACJIbI
KOMIIETEHIIMM TOCYJapCTBEHHOIO CJyXKailero. I ocymapcTBEHHbIE ChyxKa-
mue CIIA 00s13aHBI €KerogHO 3aITOJHITh ASKIapallii O CBOMX JIOXOHAX.
OueBUIHO, YTO TTOAMTHKA agMuHUcTparuu npe3uneHTa CIIA Hampasie-
Ha Ha TO, YTOOBI IMOTHSTH TMPECTIK Mpodeccuyd ToCyaapcTBEHHOTO CIy-
Kalllero, MOBBICUTh JOBEPHE OOIIECTBA K HEMY.

OnHako HauOoJiee BaXXHBIM IJisI obecrieueHus1 3(HEKTUBHOMN nes-
TEJIbHOCTU TOCYIapCTBEHHOIO aIlrapaTa sIBJISICTCS NPUHIMI pasneieHust
piacreil. [loTpeOHOCTE B pasfeNeHHMM TOCYyJapCTBEHHOM BIIACTH pa3-
JIMYHBIMU aBTOpaMM OOOCHOBBIBaJaCh HeonMHaKoBO. OmHakKo O00Jib-
IIMHCTBO MCXOIUJIO M3 TOTO, UTO 3JIOYMOTpeOJIeHUE BIACThIO BHITEKAET
13 BrOMCTHYECKON TPUPOABI 4YeoBeKa. «...M3BECTHO yXe IO OIbITY
BekoB, — mmmcan III. MoHTecKbe, — 4YTO BCSIKMI 4eJIOBEK, 00Jamaro-
LI BJIACTBIO, CKJIOHEH 3JI0yMOTpeOJIATh €0, U OH WMIECT B 3TOM Ha-
MpaBJIcHUM, TMOKa HE IOCTUTHET ITOJOXEHHOro eMmy Ipeaena». UToObl
3alIUTUTh Ce0sl OT TMPOM3BOJa aOCOMIOTHON HEOrpaHWYEHHON BIACTU
COIUHOJIMYHOI'O IIPaBUTCIIA W OOJLKHOCTHBIX JIWII, O6U_ICCTBO JCIINUT
BJIaCTh Ha 3aKOHOJATEJIbHYIO, WCIIOJTHUTENBHYIO M CYIeOHYyIO, C TeM
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4ToObl pa3jMuyHble BETBU BJIACTU MOIJIM B3aMMHO CIEpPXUBATb JpPYT
JIpyra. 3a KaxJoil BETBbIO BJIACTU CTPOTO OIpPEIeeH KpPYyr €€ MOJHO-
Mouuii. B npeaenax cBoelt KomreTeHUMHU (MpaB U 00sI3aHHOCTEN) Kaxkaast
BETBb BJIACTU TOJUMHSIETCS TOJIbKO 3aKOHY.

OnHako pasfesieHWe BIAcTeil He ClieAyeT MOHMMATh KaK MX MPOTU-
BOCTOSIHUME, BTO JIMIIL (popMa pazlesieHusl yIpaBieHYECKUX (DYHKIIMIA,
KOTOpasi He MO3BOJISIET UX KOHLEHTPUPOBATh B OJHUX pyKaX: TaK, 3aKoO-
HOJAATeJIM 3aHSIThl BbIPAaOOTKON 1 MPUHSTHEM 3aKOHOB, UCIIOJHUTEIbHAS
BJIACTh 3TU 3aKOHBI peali3yeT Ha MpaKTUKe, a cyaeOHasi BJacTh OCYIlle-
CTBJISIET KOHTPOJIb 3a TMPAaBUJILHOCTBIO MPUHATUSL U MPUMEHEHUST 3aKO-
HoB. IloaTomy BiacTH JOJKHBI B3aMMHO JOMNOJHSATH APYT Apyra, neicrt-
BOBaTh COTJIACOBAHHO, HE CTPEMSICb MPUCBOUTH cebe (PYHKUMU APYroi
BETBM BJIACTH.

K BbllleHa3BaHHBIM MNpUHLMMOAM (TpaBuWjiaM) (PYHKLUMOHUPOBAHUS
rOCyIapCTBEHHOTIO arrnapara MOXHO ObLJTO Obl JOOABUTH NPUHIMIBI IJIAC-
HOCTH, ONTHMAJIBHOCTH U 3((PEKTUBHOCTH NEITEIBHOCTU TOCYyIapCTBEH-
HOrO arirapara U HEKOTOpPbIE Apyrue.

3.4. BiopokpaTusa: cMbicn TEPMUHA U Ha3Ha4YeHue

Bce BbllllenepeyncieHHbIE MPUHIIMIBI OKa3bIBAIOTCS OECIOe3HbIMU,
€CJIA MX OCYIIECTBJIEHUEM HE 3aHSThI NpodeccCuoHalbl-yIpaBieHIbl. Mx
Ha3bIBAIOT OIOpOKpaTHEi.

Hay4Hplii CMBICTT TepMMHA <«OIOpOKpaTMs» O3HAa4vaeT, C OJHOW CTO-
POHBI, OCOOBIN CJIOi JIoAeit, MpodecCUOHATbHO 3aHSThIX YIpaBIeHU-
€M, a C JApYroil — Takylo OpraHM3allMI0 TOCYIapCTBEHHOIO YIIpaBje-
HUS, KOTOpas NEWCTBYeT Ha OCHOBE 00s13aTe/IbHbIX THS BCEX MpPaBUJI.
Bnepsbie OropokpaTtusi mnosiBiasieTcss Ha Boctoke. Tak, B deogaibHOM
Kutae Bce HaceneHHe ObUIO pa3feieHO Ha IPYINbl B 3aBUCUMOCTH OT
ciykeOHoro mojoxeHus. OaHy U3 caMbIX MHOTOYMCIEHHBIX TPyl
COCTaBJISUIM YMHOBHUKU. WX AeATENIBbHOCTh ObLIA XECTKO pPErIaMEeHTU-
poBaHa MpaBWJIaMM, COIJIACHO KOTOPHIM HUKTO HE MOT OOpaTUThCS K
BBILIECTOSIIEMY JIMILy MHa4ye, YeM ITOCeNoBaTeIbHO MPOHIs BCe CTy-
TMEeHU YMHOBHUYbEH JIeCTHUILIBI. BO IjlaBe YUMHOBHUKOB CTOSIJT Hayaslb-
HMK MECTHOU agMuHucTpaiuu. OH HOCWJI TUTY1 MaHAapuHa. OmgHako
oropokpatus B Kutae 3aBucena OoT BOJM MMIepaTopa, NpU TOM YTO B
otauuue oT apyrux crpaH Bocrtoka (Erumnra, BaBuioHa) IODKHOCTU B
Kutae He mepenaBajiuch MO HACIEACTBY, a pacOpelessuIuCh MO pe3yJib-
TaTaM TOCYIapCTBEHHBIX 3K3aMEHOB.

Cucrema sk3amMeHoB B Kwutae Bo3HuKIIa eie B mepBoil Tpetu II B.
JI0 H.3. DK3aMeHbl UMW TPU CTyINeHU. JIBe HU3IIMEe MPOXOIWIN B ye3-
Jlax U CTONMIIAX NPOBUHIIMKI. TOJBKO TOT, KTO COal 3K3aMEHBI MEPBbIX
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JIBYX CTyIieHell — a 3TO ObUIO MHUChbMEHHOE COYMHEHWE U YCTHOe cobe-
ceoBaHME, — MOT CTaThb KAaHIMIATOM Ha JOJDKHOCTh B TOCYHApCTBEH-
HOM armapare. Te, KTo Tojydasl BBICIIIYIO OIIEHKY Ha 3K3aMeHE BTOpPOii
CTYNEeHM, MOIJIA y4acTBOBAaTh B 9K3aMeHE IIpM MMIIEPaTOPCKOM IBOPE.
B 3aBucMMOCTH OT pesysibTaTa 2K3aMeHa KaHAuAaT Modydal rocymapcT-
BEHHYIO JOJDKHOCTh. MIHTepecHO, 4To 1O pe3yibraTaM 3K3aMeHa YMHOB-
HMKa MOINIA HE TOJbKO MOBBICUTb, HO Y MOHU3UTH B JO/KHOCTU. C He-
KOTOPBIMM M3MEHEHUSIMM CHUCTeMa 3K3aMEHOB COXpaHWIACh IO HACTOSI-
IIIET0 BPEMEHM.

3amnagHble CTpaHbl TakXKe OCYIIECTRISIOT OTOOp Ha TOoCydapCTBEHHBIE
JTOJDKHOCTU € TIOMOIIBIO 3K3aMEHOB M IIPU HAJIMUMU COOTBETCTBYIOIIETO
JUIUIOMa. 3amagHas OIOpOKpaTHUs MOTYMHSETCS B CBOEH NEesSTeIbHOCTH
clenyolmM o01Ie00sI3aTeIbHBIM TTpaBUJIaM:

1) KaxxapIii YUHOBHUK MMEET YETKO OUYepUEHHbIN KPYT 00s13aHHOCTEN;

2) cayXallliii He NOJDKeH OBITh COOCTBEHHMKOM YUYpEXIEHUsSI, B KO-
TOpPOM pabOTaET;

3) ymnpaBieHYecKasl IeSITeIbHOCTb SIBJISISTCS €r0 OCHOBHBIM 3aHSITH-
€M, T.€. OH OOJIbllle HUTIE HE PabOoTaeT;

4) Bce B3aMMOOTHOIIIEHUSI C HACEJICHWEM OCYIIECTBISIIOTCS B THCH-
MEHHOI (popMe, JJIS Yero CYILLIECTBYET KaHLIeJSpUs, U T.II.

ITomoOHast opraHu3alus yIpaBIeHYECKON IesSITeIbHOCTA O4YeHb (-
¢eKkTHBHA, TTOCKOJbKY OCHOBaHa Ha pa3lefieHUM U CIelMaIN3aluu TPy-
na. OgHaKo y Hee eCcTh MU HeAOCTAaTKU. BIopoKpaThl ToXe JIoAU, W 'y HUX
eCTb JIMYHbIe MHTepechl. O0amas JOCTATOUYHON BIACTHIO, YMHOBHMKU
CTPEeMSITCSI UCTIOJIb30BATh €€ IS COOCTBEHHOIO 00OoralleHusl.

OpHako y OIOpOKpaTUYECKON OpraHM3allii YIIPaBJICHUYECKOTO Tpyda
MOJOOHOI CHUCTEMBbI €CTh HEraTUBHBLIE CBOMCTBA, MMEHyeMble OIOpOKpa-
TU3MOM. DTO — BOJIOKMTA, OyMaroTBOpPYECTBO, MaHMITyJIMpPOBAHUE WH-
TepecaMM PSIOBBIX TpaxaaH, B3gTouyHM4YecTBO. MHaye roBopsi, Olopo-
KpaTU3M O3HayaeT HEeOrpaHMYEHHYIO BJIacThb YMHOBHMYECTBa, KOTOPOE,
BMECTO TOTO YTOOBI CIYKUTh OOIIECTBY, CAMO €ro HCIIOJb3YeT B CBOMX
KOPBICTHBIX MHTepecax. i1 Toro 4ro0bl OrpaHUYMUTh pa3sMephbl 3TOM 00-
JIE3HU, KOTOPOH CTpamaloT BCe CTpaHBI (pPa3sBUThIE U Pa3BUBAIOIINECS),
HEOOXOOVM ITOCTOSIHHBIM KOHTPOJIb 32 BCEMU 3BEHbSIMU TOCYIAapCTBEH-
HOTO amriapara, OTYETHOCTbh M CMEHSIEMOCTb PAaOOTHUKOB TOCYIapCTBEH-
HBIX OPTaHOB, INIACHOCTH B IESITEIHHOCTHA OPraHOB TOCYJapCTBa.

3.5. Buobl rocynapCTBEHHbIX OPraHoB

B cooTBeTCTBUM ¢ TPUHLIMIIOM pa3iejeHUs BIAcTell BBIICISIOTCS TPU
TPYNIBl TOCYAAPCTBEHHBIX OPraHOB: 3aKOHOAATEJbHBIC, WCIIOJHUTEIb-
HbIE U CyIeOHBIE.
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3.5.1. 3akoHogaTenbHble OpraHbl BIacTu

Ha3BaHue mapiaMeHTa — TOCYJapCTBEHHOTO OpraHa, KOTOPOMY Ipu-
HaJJIeKUT 3aKOHOJATeNbHas BJIACTb, IMPOUCXOOUT OT (hPaHIy3CKOro
«parle» — roBopuTh. B pasHBIX CTpaHax BBICIIMK 3aKOHOAATEJIbHBIN
opraH (KOTOpOMY TMPUHAIIEKUT MpPaBO M3AAHUSI 3aKOHOB) Ha3bIBAETCSI
no-pazHomy: B CIIHA — 310 KoHrpecc, cocrosimuit u3 ABYX Iajart:
Cenata (BepxHssl manata) u IlajmaTel mpeacTtaBuTeneil (HUKHSS Iajia-
Ta); B llIBeuun — omHomanaTHbiii Pukcnar; B ®PI" — nByxmanaTHbIi
byHnecTar, nmpuyeM HMXKHSIS Tajara TakxkKe HasbiBaeTcsl byHaecrar, a
BepxHsasi bynnecpat; B Poccun — @PenepanbHoe CobpaHue, cocTosiiiee
u3 Cosera Denepauuu (BepxHsisi manara) U [ocymapcTBeHHoN Jlymbl
(HUKHSS Tanara).

Bo3HUKHOBEHUE COBPEMEHHBIX TMapJlaMEHTOB Ha 3arajae IMpOMCXO-
U0 B niepuof (eofdabHON pa3npobIeHHOCTH U OBbLJIO CBSI3aHO ¢ HE0O-
XOIUMOCTBIO TOMCKA MCTOYHUKOB HOBBIX JEHEXHBIX TMOCTYIUIEHUII B
KOpOJIEBCKYIO Ka3Hy. Tak Kak caM KOpoJib ObUI ye HEe B COCTOSIHUM
3aCTaBUTh CBOMX IMOJANAHHBIX OIJIATUTh HAJIOTH, OH IMpUOeraeT K CO3bIBY
IIMPOKUX TIPEACTABUTEIbHBIX COOpPaHUI JIBOPSIHCTBA M JTYXOBEHCTBA,
YTOOBl C KX TOMOILBIO YTBEPAWUTh HOBBIE HAJOTU. 3aTeM MapJaMeHTh
CTajIM HE TOJIbKO paspeliaTb BBOAWUTh HOBBIE HAJOTU, HO U KOHTPOJIUPO-
BaTh PacXOJOBaHUE CPEACTB.

XOTSl TpaAWLIMOHHO POAMHON MapJaMeHTapu3Ma CUYMUTAIOT AHIVIMIO,
IJle 3TOT WHCTHTYT BO3HUK B 1265 T., COCJIOBHO-TIPEACTAaBUTEIBHEIC y4-
peXaeHusT TOSIBISIIOTCSI HECKOJIbKO paHbllle B JAPYIUX CTpaHax, HaIpu-
mep B Mcnanuu. Tam B nmepron oCBOOOTUTETHHON OOPHOBI C MaBpaMu B
koposieBcTBe JleoH B 1188 1. BO3HHUKAOT OCOObBIE MPEACTaBUTEIbHbBIE
YUpEXIEHUST — KOPTECHI, CO3bIBaeMbIe ITO YKa3y Kopoust AnbgoHca IX.
B ux coctaBe ObIIM IIpEICTaBUTEIM YETHIPEX COCIOBUIA: (peomanbHOM
3HaTH, JBOPSIHCTBA, JyXOBEHCTBA W TMPEACTaBUTEIM TopoioB. I[Ipuuem
KopTechl 00jagaau Oojiee IIMPOKUMU TMOJTHOMOUMSIMM, YeM aHaJIOTMy-
Hble OpraHbel B Apyrux cTpaHax 3amaga (Bo PpaHuuu — [‘eHepajbHbIe
wTatel, B AHMM — [lapnaMmeHnTt). OHM He TONBKO peliaid (puHaHCO-
Bble U 3aKOHOJATEJbHbIE BOIPOCHI, HO W MOIJIM yCTaHABIMBaTh OIOMXKET
KOpOJIEBCKOTO JIBOpa M Jaxe BIUATb Ha TIpecrosioHacieaue. Koposb
IoJKeH ObLT JaBaTh IPUCSTY KopTecaM B TOM, UTO OH OyleT yBaxkaTb
00bIYau CTpaHBbI.

EcTecTBEeHHO, YTO COBpPEeMEHHbIE MapjaMeHThl CYILECTBEHHO OTJIM-
YaloTCs OT CBOMX CPEIHEBEKOBBIX «poauTesieit». OKcdopackuii cioBapb
aHIIMICKOTO sI3bIKa TaK OMpeAessieT 3aKOHoAaTeIbHbI opraH: «['pymmna
JINL, HaAEJIeHHBIX MOJHOMOYUSIMU pa3padaThiBaTb 3aKOHBI CTpaHbl WJIN
mTata». OJHAKO 3TO He IMOJHOE OIpele/ieHHe, IMOCKOJbKY MapjiaMeHT
BBITIOJTHSIET W APYTHe (YHKIINN.
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Ipexne Bcero, mapjaaMeHT — 3TO npedcmagumenbHulii opeaH oOOlLe-
CTBa, OH TIPEACTAaB/IIET WHTEPEChl PA3IMYHBIX TPYIN HaceJleHUus U
(pYHKIMOHMpPYET KaK «IJIa3a, VIIM M Trojioc» Hapoma. Yepe3 cBOMX Ipem-
craBuTesieil (IapjlaMeHTapHeB), KOTOPBIX Hapoj M30MpaeT Ha BLIOOpax,
OOIIECTBO YITOJTHOMOUMBAET MX OCYILIECTBISTH TOCYIAPCTBEHHYIO BJIACTh
Ha Graro obmiecTBa. TakuM 00pa3oM, B MexaHW3Me TocyaapcTBa ITapiia-
MeHT o0OnamaeT BepxoBeHCTBOM. Kak 3ameuan JIx. JIokk (1632—1704):
«3aKOHOJATeNIbHASL BJIACTh IO HEOOXOAMMOCTH JIOJDKHA OBITh BEPXOBHOIA,
1 BCE OCTaJIbHBIC BJIACTH B JIMIIC KAKMX-TMOO WICHOB WJIM YacTeil oOIe-
CTBa MIPOUCTEKAIOT U3 HEE U MOJUYMHEHBI €if».

Kpome Toro, mapmameHT oGamaeT 3aKOHOMATEIBHOW BIIACTBIO, T.C.
MpaBOM 00OCYXIAaTh W MPUHUMATh 3aKOHBI, MOCPEACTBOM KOTOPBIX Map-
JIAMEHT OMpeJesiseT MepCreKTUBBI Pa3BUTHSI OOILECTBA.

Hapsimy ¢ oTrM 3aKOHOmATENBHBIN OpraH OCYIIECTBISIET HAa30p U
KOHTPOJIb 3a TPAaBUTEJIBCTBOM, BKJIIOUAs NMPUHATHE PELIEHUsI O €ro OT-
craBke. DTa (yHKUMS HamOojee pa3BUTa Y 3aKOHONATEIbHBIX OPraHOB B
MapJIaMeHTCKUX (hopMax MpaBJICHUS.

KoHeuHo, KpoMe Ha3BaHHBIX (YHKIIMIA, 3aKOHOMATEIbHBIE OpPraHbI
pa3pabaTeBaOT (DMHAHCOBYIO TOJMTUKY, KOTOpasi pealu3yeTcs B eXe-
TOMHOM TIPUHATUU TIApJaMEHTOM OIO[KeTa CTpaHbI, JAIOT IOJIUTUYE-
CKYIO OLIEHKY JEHCTBUSIM TOJDKHOCTHBIX JIML[ M MOTYT MPUBJIEYL UX K
MOJIMTUYECKON OTBETCTBEHHOCTH, T.€. BBIPA3UTh UM HEIOBEpPUE.

3.5.2. VicnonHuTenbHblE OpraHbl BracTu

ITpaBUTEILCTBO OJIMLIETBOPSIET MCMOJIHUTENbHYIO (aAMUHUCTPATUBHYIO)
BJIaCTb, KOTOpasi, MO CYTHU, HOCUT MPOM3BOJHBIN, BTOPUYHBIM XapakTep
MO CpaBHEHUIO C MpelacTaBuTeibHON. [1o cBoeMy MPOMCXOXIEHUIO Tep-
MMH <«aIMUHUCTpaTUBHbIN» OepeT CBoe Hauyajo oT szam. administratio
(YynpaBisith, CIyXWTb AJIS...).

HMcnonHutenbHast BJacTh B JIULE MPABUTENILCTBA HOCUT KOHKPETHBIM
U MpenMeTHBIN XapakTep, YTO OTJIMYaeT ee OT 3aKoHopaareabHoi. Ilpa-
BUTEJILCTBO 00J1aaeT OOJBIIMMU BO3MOXHOCTSIMHU, TIOCKOJIBKY B €ro
pyKax HaxoOuTCs TOCYIApCTBEHHBINM ammapar: YAHOBHUKM, apMus, TO-
JIMLMSI, CYIbU, opraHbl 6e3omacHOcTd M T.M. OHO OCYILECTBISIET TEKy-
1ee yrpaslieHUe AejaMu oOlIecTBa, pacropsiKaeTcsl 3HaYMTeIbHOM 10-
JIell ero pecypcoB, UCIIOJHSET MPUHSTHIE MPEICTaBUTEIbHBIMU OpraHa-
MU pelleHus] U 3akoHbl. [IpaBUTENbCTBA B pa3HbIX CTpaHaX Ha3bIBaIOTCS
no-pasHoMy: IIpaBurensctBo — B Poccum, Yexun; Kabuner — B Slmo-
HUM, Ha YKpauHe; [ocymapctBeHHBIM coBeT — B Kurtae; DenepanbHbIii
coBer — B IlIBeitiapuu u T.1.

IlprueM B HEKOTOPBIX CTpaHaX IPaBUTEIbCTBA KaK TAaKOBOTO HET.
Hanpumep, Bpsin u MoXHO TOBopuTb O mpaBuTenbcTBe B CIIA, mo-
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CKOJIbKY KaxIblii M3 14 MUHHUCTPOB MOAUYMHEH TOJBKO MPE3UACHTY, a
KaOMHET, KOTOpBI OOBEAWHSIET UX BCeX, He SABISIETCS KOJIETMaJbHBIM
OpraHoM, pelleHUil He MPUHMMAET, a TOJBKO MX oOcyxmaeT. B sToMm
CJIy4ae MUHMCTPHI BBICTYIAIOT B KauyeCTBE COBETHUKOB IPE3UACHTA TIO0
BOITpOCaM, BXOMASIIMM B UX KoMmeTeHIM0. [TomoOHoe moioxkeHue Ipa-
BUTEJILCTBA XapaKTEPHO VIS MPE3UASHTCKUX (OPM IpaBIICHUSI.

B mapiameHTcKux ¢opMax MpaBicHUS TOJOXEHHUE ITPABUTENbCTBA
nHoe. Tak, B BenukoOpuTanuu KaOMHET MUHUCTPOB (pOpMUpYyeTCs Hap-
JIAMEHTOM M HECET OTBETCTBEHHOCTh meped HUM. OOBIYHO KaOWHET MU-
HUCTPOB BBITIOJIHSET POJIb CBSI3YIOIIETO 3BEHAa MEXIY 3aKOHOAATEIbHOM
U UCTIOJIHUTEIbHOI BeTBsIMU BiacTu. Ilo cyTu, oH mpeacTaBisieT coOoii
PYKOBOJIsILee SIApo TMpapsiieil maptun. KabMHeT MUHUCTPOB COCTOUT U3
MPeMbEP-MUHKUCTPA W TPYIIbl [JIABHBIX MUHMCTPOB, HECYLIUX KOJUIeK-
TUBHYIO OTBETCTBEHHOCTh 3a JESITCJIbHOCTh INPaBUTENIbCTBA. B Hero BXo-
I9T 17 MUHUCTPOB, M3 KOTOPBIX He Ooyiee 15 MOryT MpeACTaBIsATh Maja-
Ty obmuH. CiegoBarebHO, B 3TOM CJydae TPUHLIMIT pa3aeicHus Bila-
cTeil cobmomaeTcst HecTporo. OmHAKO clieayeT OTMETMTh, UTO B TapJa-
MEHTCKOI CUCTeMe MpaBIeHUs BIACTh MPEMbepP-MUHUCTPA OYCHb 3HAYM -
TebHA, TTOCKOJIBKY OH OIMpaeTcsl Ha TMOMAEPXKKY CTOPOHHUKOB CBOEH
MapTUU B MapJaMeHTe.

HcnonHuTeNnbHast BAACTb HA MECTaX OCYILUECTBIISICTCS] TOCPEICTBOM
100 Ha3HAYaeMbIX LIEHTPOM MECTHBIX OPraHOB MCITOJHUTEIBbHON Bia-
¢t (MECTHOM amMUHUCTpalldM), OO BBIOOPHBIX OPraHOB MECTHOTO
camoynpapiieHusl. OObIMHO PYKOBOJCTBO MECTHBIMU JejaMU TOpydaeTcs
Ha3HauyaeMOMY M3 1IeHTpa (a MHOTma M U30paHHOMY Ha MeCTe) JOJDKHOCT-
HOMY JIMLly — TybepHaTopy, MpedeKTy.

OpraHbl UCIIOJTHUTENIBHOM BJIACTH M3OAIOT HOPMATHUBHBIE aKThl (I10-
CTaHOBJICHUS, PaCMOPSKeHUsI, YKa3bl), KOTOPble OCHOBBIBAIOTCSI Ha 3a-
KOHaX W He JOJIKHBI UM MPOTUBOPEUUTD.

3.5.3. CynebHas BnacTtb

ITockonbKy B OOIIECTBE CYLIECTBYIOT DPa3IWYHbIE WHTEPEChl, TO OHU
crankuBaioTcs. C LeNbIo pa3peleHns] STHX KOHGIMKTOB U CIIOPOB ObI-
T yupexaeHbl cympl. OHM (M HUKTO KpOMe HUX) OTIPAaBISIOT Npasocy-
due, SIBJISIOTCS apbumpamu B CIIOpax o IpaBse.

OpmHa W3 IVIaBHBIX LieJiel NesSTeJbHOCTH CYIOB — Oecnpucmpach-
Hocmb. boruHs npaBocymust Pemuga He CIydaifHO M300paXeHa C MOBSI3-
KOI Ha TJla3aX M ¢ BecaMM B pyKax. DTO O3HAYaeT, YTO Iepel 3aKOHOM
BCE paBHBI M Cyl JOKEH OECIpPUCTPACTHO MPUMEHSTH 3aKOH, KTO OBl
repel HUM HU ObUT. OeIHBIA WM OOTaThId, TIPE3WICHT WIM DPSIIOBOM
rpaXIaHMH.
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Cynbl He3asucumbl, 4TO O3HAYaeT CAMOCTOSITENIbHOCTh B TMPUHSTUU
pelieHuit U yBakeHUe K HUM CO CTOPOHBI OOILECTBa, TOCYIapCTBEHHBIX
opraHoB. KpomMe 3Toro, He3aBUCMMOCTb CY/IOB CBsI3aHa C HEBMEIlaTeb-
CTBOM B MX JIEATEIbHOCTh KaK 3aKOHOJAATEJIbHOM, TaK M WCIIOJIHUTEIb-
Holt Bnactu. Tak, Hampumep, nesusoM BepxosHoro cyna CILUA sinsier-
cs1 TO3yHT: «PaBHOe MpaBocynue B paMKax 3aKOHa».

Kaxnasi crpaHa co3iaia CBOIO CylAeOHYIO cucTeMy, Ha (opMUpOBa-
HHMe KOTOPO# OKa3ajiu BIUSIHME HallMOHAJIbHbIE U MCTOPUYECKUE Tpaau-
LIMM Hapona, ero KyJbTypa.

Tak, cyne6Hast cucteMa PpaHUKUU COCTOMT M3 OOBIYHBIX CYIOB, KO-
TOpble Pa30MpPalOT IpakIaHCKME U YrOJOBHBIE Aefa, U aAMUHUCTPATHB-
HBIX CYIOB, 3aHUMAIOLIMXCSl JeJaMM, CBSI3AHHBIMU C AESITEJIbHOCTHIO
TOCYIapCTBEHHBIX OPraHOB, MOLKHOCTHBIX Jivil. Ha BepiuuHe cyneGHoM
cuctembl ®panuuu Haxomutcss KaccaiuvonHsiit (BepxoBHbIit) cyn. OH
00JIalaeT BEPXOBEHCTBOM B BOIPOCAX TOJKOBAaHMS TPaXAAHCKOIO M Yro-
noBHoro mpasa. KaccaimoHHbiii (BepXxoBHBI) cyn pasmelieH Ha MSITh
KOJUIETUi, KOTOpble pa3doupaloT feia B 0071acTU CeMEHHOro, TOProBoro,
COLIMAIbHOTO, YTOJIOBHOTO TpaBa M MpaBa COOCTBEHHOCTH. B Kaxmoit
Kommern — 15 cymeil Bo mmaBe ¢ TpenacenaTteneM. BepXOBHBIA cym He
obagaeT mpaBoM MepecMOTpa e, OH MOXET JIMIIb MPU3HATh pelieHue
HEeEHCTBUTEIbHBIM U HAMpaBUTh JEJI0 Ha HOBOE PACCMOTPEHUE B IIpy-
TOM CyI.

HecMoTpsi Ha HalMOHAaJbHbIE OCOOEHHOCTH, CyleOHbIe CHUCTeMbl
Pa3HbIX CTpaH MCIOIBL3YIOT OMHU U Te € MPUHLMUIMBL: CAMOCTOSITEIbHO-
CTU CYIOB B PELICHUM JIIOObIX BOIMPOCOB B MpelenaX CBOEH KOMIIETEH-
LIMM; PaBEHCTBA BCEX MEpell 3aKOHOM U CYIOM; IJIACHOCTU CYIOIPOU3-
BOJICTBA; COCTSI3aTEJIbHOCTU CYIOIPOM3BOICTBA; MPE3yMIIIMM HEBUHOB-
HOCTH; MpaBa 0OBUHSIEMOTO Ha 3alllUTy U T.II.

Cpeny mpaBOOXpaHUTELHBIX OPraHOB Hapsily ¢ TMOJUIIMEl, opraHa-
MU GE30MaCHOCTU, BHEIIHEH pa3BelKu 0CO00e MECTO 3aHMMAIOT OpraHbI
npokyparypbl. OHM OCYIIECTB/ISIIOT HaA30p 32 TOYHBIM M €AMHOO0Opa3-
HBIM UCIIOJIHEHMEM 3aKOHOB KaK OpraHaMM TOCylapcTBa, JOJKHOCTHBI-
MM JIMLIAMM, TaK M rpaxaaHamu. Kpome 3Toro, opraHbl ITPOKypaTyphbl
BBICTYIAIOT B KauyecTBe OOBMHUTENS B Cylax IO JejiaM, B KOTOPBIX 3a-
TParMBaloTCsl UHTEPEChl rOCyNapcTRa.

3.5.4. haBa rocypapcTtBa: MECTO B CUCTEME OPraHoB
rocynapCcTBeHHOW BnacTu

[TpUHLMIT pa3feneHus] BIacTell INpeaoXpaHseT OOLIECTBO OT OMACHOCTH
OBITh MOMYMHEHHBIM AUKTATOpPy. OIHAKO CAMOCTOSITENLHOCTh STHX Bja-
CTeil OTHOCUTENIbHA, IOCKOJBKY OHM TECHO B3aMMOIEICTBYIOT OPYr C
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apyroM. CorjacoBaHue UX JIEMCTBUI OCYIISCTBIISICT IJIaBa rocyJapcTsa.
NmeHHO oOH OJIMLIETBOPACT HEJIOCTHOCTb MU €IUHCTBO FOCYﬂapCTBCHHOﬁ
BJIACTH, €€ CTpeMJICHUE CIYXXWUTb Ha 0Jlaro BCEero Hapoja, IMpeiacTaBisieT
TrOCyIapCcTBO Ha MeXIyHapogHOUW apeHe. B coBpeMEHHBIX pecIyOJinKax
IJJaBOM TOCylapcTBa SIBJISIETCSI npe3udeHm, a B KOHCTUTYLIMOHHBIX MO-
HapXUSIX — MOHAPX.

KoHeyHO, coBpeMeHHbIE MOHApXU YK€ HE HAlOMUWHAIOT CBOUX
MpEeAIIECTBEHHUKOB. MHCTUTYT MOHapXuu B Pa3BUTBIX CTpaHax 3araaa
(IOBewuu, Hanuu, Hopeeruu, benbruu, Mcnanuu, BennkoOputaHuun)
COXpaHMJICAd KaK JaHb Tpaauluu. CDopMaano OH OOJiaueH 3HA4YUTEJIb-
HBIMU TIOJTHOMOYMSIMUM: 00JIagaeT MpaBOM CO3bIBa M POCITycKa MapJia-
MEHTa, Ha3HAUYCHHUSI WICHOB BEpXHMX IajaT (TaM, TAE€ 3TO MPUHSTO),
YTBEPKACHUA U 06HapOZlOBaHI/Iﬂ 3aKOHOB, HasHayacT IJlaBy ITPaBUTCJIb-
CTBa, SBJACTCA TJIaBHOKOMAHAYIOIIIMM BOOPYKCHHBLIX CHII. O[lHaKO Ha
MpaKTUKE OOJIBIIMHCTBO OTUX (YHKUMNA  BBIMOJHSIOT TPEMbEP-
MUHUCTPBI. CaMu ke MOHapXW BEIyT CBETCKYIO XXU3Hb U SIBJISIIOTCS, 1O
Oosblliell YacTW, CUMBOJIOM rocydapctBa. OJHAKO M3 B3TOro IpaBWIa
€CTh UCKITIOUEHMS.

Taxk, ucnanckuii MoHapx XyaH Kapsioc 1 akTMBHO ydyacTByeT B IO-
JIMTUYECKON XU3HU CTpaHbl. «f Takoi ke, KaK U Bbl, — JIIOOUT MOBTO-
psate Ero BenmyectBo, oOpaiasch K rpaxkaaHaM, — TOJbKO padoTaro
KoposieM. Pabota kak pa®ota, IpocTo Ha3BaHUE T'POMKOE». DTO TOBOPUT
o ckpoMHocTu MoHapxa. Ha camom nene Xyan Kapioc [ ceirpan oyeHb
BaXXHYIO PoJib B ucTopun McraHnuu mocjie cMepTd aukraropa ®paHKo B
1975 r. Yepe3 nBa nHst mocie cMmeptu aukratopa Mcnanuu baamonHme
®panko (1892—1975), eauHONIMUYHO TpaBUBIIEro cTpaHoii ¢ 1939 mo
1975 r., mapjlaMeHT BOCCTAaHOBWJI MoOHapxuio B McmaHum u yTBepaui
XyaHa Kapnoca Mapus ne bypOoH mpaBurtesieM CTpaHBI.

MosogomMy MOHapXy yaajJoch M30eXkaTh TpaXkIaHCKON BOMHBI, KOTO-
pyto He cMor mipenotBpatuth B 30-x rr. ero oteiny — rpad bapcenon-
ckuit. B 1981 r. Xyan Kapnoc I mpemnoTBpaTusl BOOPYKEHHBI MSITEX,
3aCTaBUB BOICKa BEpHYThCS B KazapMbl. «KopoHa — cUMBOJ equHCTBA U
>KU3HECITOCOOHOCTH CTpaHbl, — 3asiBUJI MOJIONON KOpPOJb, — He JOITyC-
TUT HUKAKMX aKLUA CO CTOPOHBI JIOJEH, KOTOpbIE XOTAT CUJION TIpe-
pBaTh IeMokpaTuieckuit mpoiiecc». Hapon nmomnepxkan koposisi. Cormac-
HO KOHCTHUTYLIMH, MOHapX SABJISICTCA I'NTaBHOKOMaHAYIOIIMM, €Tro IE€pCoHa
HETNIPUKOCHOBEHHAa U HUKOMY He mojoryeTHa. OmHaKo Kopojb I00po-
BOJIBHO TOCTaBWJI Haj cO0OI mapyiamMeHT 1 3akoH. be3 moamnucu npence-
Jareisi KOHTpecca WIM TIPeMbEep-MMHUCTPAa €ro yKasbl HE MOTYT BCTY-
muTh B cuity. XyaH Kapnoc I — enuHCTBEHHBIN U3 eBpOMNeicKrux MOHap-
XOB, KOTOPBII €XerogHo MpeacTaBsieT B (DMHAHCOBBIE OpraHbl AeKiIapa-
LIMIO O JOXOJaX M MCIIpaBHO IUIATUT Hajloru. MoHapX IMpeKpacHO oOpa-



48 Pazpen |. OCHOBHblE MOHATMA O rocydapcTBe U npase

30BaH, OKOHUYMJI KeMOpUIKCKUIT YHUBEPCUTET, BIANeeT IIECThIO sI3bIKa-
Mu. OH 3asIJTbIii CrTIOPTCMEH (OIWH M3 Jy4InX (hexXTOBaIbIIUKOB EBpo-
MBI, MMEET YepHbIe Mosica MO I3I0I0 M KapaTe, SXTCMEH), MUJIOTUPYET
CymnepcoBpeMeHHbIe UCTpeOuTe . B reHeasornyeckoM ApeBe ero >KeHbl —
KoposieBbl Coduu (MaTepu TPOUX IETell) — 3HayaTcsl CeMb PYCCKMX I1a-
peii. <A Bcerma cuurana miaBHbIM, — TpU3HaNach Kopoiesa Mcnanuu, —
MPUBUTHL CBOMM JIETSIM YYBCTBO OTBETCTBEHHOCTH, KOTOpOE, IyMalo,
BKJTIOYAET B ce0SI MHOTOE: MHTEJUIEKT, CTPOIyI0 MOpajib, IMpodeccroHa-
JIU3M, BOJIIO, OJIATOPOJICTBO U YECTHOCTb».

B crpaHax ¢ pecnybamMKaHCKOI (hOpMOI TIpaBJCHMSI IJIABOM TIOCY-
JapcTBa OOBIYHO SIBJIsIeTCS Tpe3uaeHT. OH HanelleH PSIOM TTOJTHOMOYMIA:
MpeACTaB/IsIeT CTpaHy BO B3aMMOOTHOIIEHUSIX C APYTMMU CTpaHaMU,
MPUHUMAET MHOCTPAHHBIX IUILIOMATUIECKUX TIpeACTaBUTeNIei, Ha3HaYa-
€T TIOCJIOB; OOHApOIyeT MeXIyHapOmHbIe TOTOBOPHI M COINIALLIEHUS; SIB-
JIsIeTCsl TIIAaBHOKOMAHIYIOIIMM BOOPY:KEHHBIMM CHUJIAMU CTPaHbI; MOXET
HaJIOXWUTh BETO Ha 3aKOH, MPUHSTHINA IMapJlaMEeHTOM, W BEPHYTb €ro Ha
BTOPUYHOE pPaccMOTpeHre. B HEKOTOphIX CTpaHaxX, Kak, HallpumMep, B
Poccun, mpe3naeHT MMeeT TpaBO PACITyCTUTh IMapjaMeHT U OOBSIBUTH
JOCPOYHBIE MMApJIAMEHTCKUE BHIOODHI.



Tema 4

[lpaBO: NoHATUE, NPU3HAKWU,
PYHKLMU

IIpaBo TosIBNIsIETCST BMECTe ¢ BOBHMKHOBEHMEM TOCYIapcTBa. DTO OBLIO
€CTeCTBEHHO, ITOCKOJIBKY TOCYIapCTBO SIBJISIETCS OpraHM3alldeil, KOTo-
past oObeIMHSAET YK€ He POACTBEHHUKOB, a HaceJeHUe, MPOKUBAIoOIIee
Ha OIpenesIeHHOM TeppuTopwu. I peryisaiuy B3aMOOTHOIIEHUH
MEXIy COCEIsIMHM OKa3bIBAIOTCS HEOOCTATOYHBIMU OOBIYaM, TPamWIINM,
HOPMBI MOpaJIi U PEJIMTUO3HBIE BEPOBaHUS, KPOBHOPOICTBEHHEIE CBSI-
3u. Torma M BO3HUKIIO MPaBO KaK PETYIIATOP B3aMMOOTHOIICHU B 00-
IeCTBe, Thoe JIIOOM HepaBHBI B UMYIIECTBEHHOM M COIIMAJIbHOM IIOJIO-
KeHUAX. B3aMocCBsI3b TocymapcTBa M IpaBa IMOMYCPKUBATM yXKe aH-
TUYHbIE ydeHble. Pumckuit Mpicautens Ilpmepon (106—43 rr. mo H.3.)
TIOHUMaJI TIOA TOCYIApCTBOM «HE JII00Oe COeMWHEHHE JIoAeil, cobpaH-
HBIX BMeCTe KaKMM OBl TO HU OBIIO OOpa3oM, a COCOTMHEHNE MHOTUX
IO, CBA3aHHBIX MeXmy co0oil corjacMeM B BOIpocax IpaBa U
OOIITHOCTBIO MHTEPECOB».

4.1. CMbICN TEPMUHA «MPABO»

MHoroBeKoBasl WCTOPUS CYIIIECTBOBAaHUSI TpaBa He 3aKpenmwia 3a HUM
OMHO3HAYHOTO MTOHMMaHWs. B TMoBcemHeBHOM KM3HU MBI CTAJIKUBACMCSI
C pa3IMYHBIMU TOJIKOBAHUSIMA TEPMHHA <«IIPABO».

Bo-nepebix, TIon TipaBOM TMOHUMAIOTCS COLIMATBHO-TIPABOBBIE TTPUTSI-
3aHUS JNIOIEN Ha OTmpemesIeHHBIe Ojiara, YIOBIETBOPEHHE KOTOPBIX ITO-
3BOJISIET UM TTOJTHOIIEHHO CYIIeCTBOBaTh. B OCHOBHOM OHHM COCTaBIISTIOT
€CTeCTBEHHBIC TIpaBa YeJOBeKa, T.c. TPUTI3aHUSI, OOYCIOBJICHHBIE €TO
TIPUPOMIOI: TIPaBO Ha XW3Hb, YEIOBCUCCKUE YCIOBHS CYIICCTBOBAHUS,
MpaBO Ha CBOOOMY, COOCTBEHHOCTb, CYACTbe, YeCTh, NOCTOMHCTBO, CO-
MIPOTUBJICHNE YTHETCHUIO W T.II. B CBS3M ¢ 3TMIM MBI 9aCTO TTPOM3HOCHM:
«$1 mMmero TIpaBo», KoOrma TpeTeHOyeM Ha TIONTydeHHMe KaKHMX-JIMOO OJar.
LumepoH cBSI3BIBAT TPaBO C CaMOM TMPUPOION, C €CTECTBEHHBIM CO-
CTOSTHUEM 4YesioBeKa. 1o ero MHEHHIO, MpaBO — 3TO «Pa3yMHOE ITOJIO-
KeHWE, COOTBETCTBYIOIIee TPUPONIE, PACIIPOCTPAHSIONIeecsT Ha BCeX JI0-
Iel, TTOCTOSHHOE, BEYHOE, KOTOpOe IMPHU3BIBACT K UCIIOJHEHUIO IOJITa».
IpaBma, Ha TIpaKTHKe 3TU MPUTA3AHUS MOTYT OBITH TOCYIAPCTBOM TOJb-
KO TIPOBO3IJIAIlIeHbI, HO He TapaHTUPOBAHBI.
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Bo-emopubix, npyroe 3HayeHue TepMUHA <«[IpaBO» — IIPaBO B OObEK-
TUBHOM CMBbIC/IE. B aTOM cilydyae mpaBo MOHMMAaeTcs Kak Mepa JOMyCTU-
MOTO TIOBeJIcHUsI, 3a(MKCUPOBAHHAsI B CUCTEME OOIIe00s13aTeTbHbIX TTpa-
BWJI TOBEACHUSI, KOTOpasl CO3MAeTCsl IOCYIapCTBOM M JIEHUCTBYET HE3aBU-
CHMO OT BOJIM Y CO3HAHUS OTAEbHBIX JUll. O0s13aTeIbHOCTh COOMIONCHUS
Y WCHOJHEHMSI ITUX IOPUAMYECKUX HOPM KaKIbIM YEJIOBEKOM OOecreyu-
BaeTcsl TOCYIapCTBEHHBIM MPUHYXKIeHWEM. B 3ToM 3HaueHUM TpaBo, MO
MHEHUIO APUCTOTEJISI, BBICTYIAET «PErYJIUPYIOIIE HOPMOIN MOJUTUYECKO-
IO OOILEHMS» U JOJDKHO SIBJISITCS «KPUTEPUEM CIIPABEAIMBOCTI».

ITo cBoeMy TTPOUCXOXKIAECHUIO MPABO CBSI3aHO C TAKMMU TOHSITUSIMU,
Kak TIpaBla, CIPaBelIMBOCTb. Jus B TIepeBOJie C JaTbIHUM O3HAYaeT CIipa-
BEUTMBO, 3aKOHHO, gjusticia — 3aKOHHOCTh W MpaBocynue. B aToit cBs-
31 U3BeCTHBIN puMckuii opuct Lense (I B. 10 H.3.) MOgYEepKUBaJ, 4YTO
«TIPaBO €CTh HayKa O JI0OpOM U CITPaBEJTUBOM».

MHorue MCTOYHUKU (heoJAIbHOTO TMpaBa UMEHOBAIUCH TIpaBIaMHu,
Harnpumep «Pycckast mpaBma». DTo IMOHMMaHME TpaBa COXPAaHEHO B KOH-
CTUTYLIUSIX COBPEMEHHBIX TrocymapcTB. Tak, Hampumep, KoHcTutyius
CIIA ycraHaBIMBajJach B TOM YUCJE IJIST «yTBEPKICHUS IPAaBOCYAUST», a
OIIHUM U3 yCTpeMJieHWid ucrmaHckoro Hapoaa no Koncturyuuum 1978 T.
SIBJISIETCST XKeJJaHWE <«YCTAHOBUTH CIPABEITUBOCTD».

B-mpembux, cymecTByeT TOJIKOBaHME TEpPMUHA <«IIpaBO» B CYOBEK-
TUBHOM cMbIcie. B 3ToM ciyyae mpaBo BbIpakaeT OGMUIMATBHO TPU-
3HAHHbIE BO3MOXHOCTH, KOTOPbIMU pacrojiararoT JIIOU, OpTaHU3aluu U
KOTOpPbIE TapaHTUPYIOTCS TOCYAapcTBOM. Tak, rpaxaaHe WMEIOT TpaBo
Ha TpyHd, OTIObIX, OXpaHy 3I0POBbS W T.M. 37eCh COLMATBLHO-TIPABOBBIC
TPUTSI3aHUsl TOTYYaloT HE TOJIBKO O(MUIMATIbHOE 3aKpPEIIEHUE B 3aKO-
HONATEbHBIX aKTaX roCyJapcTBa, HO M OOECTIeUMBAIOTCS TapaHTUSIMU WX
OCYIIECTBIICHUSI.

B-uemeepmuix, npefenbHO NIMPOKOE NMOHMMAaHUE TIpaBa, BKITIOYAIO-
1iee B cedsl Bce MPABOBBIC SIBJIEHUS: CYOBEKTUBHOE IMPABO, OOBEKTUBHOE
MpaBo, TPaBOBYIO TICUXOJIOTHIO, TIPABOBYIO KyJIbTypy, TpPaBOBOE CO3Ha-
HUe, TIPUHLIMIIBI TIpaBa U T.M. B 3TOM ciyyae MOHSATHE <«IpaBO» OTOXJIe-
CTBJISIETCSI C TEPMUHOM <«IIPaBOBasi CUCTEMa», KOTOpasi OOBEIUHSIET BCIO
COBOKYITHOCTb TIPaBOBBIX SIBJICHUI, CYILECTBYIOIIMX B OOILIECTBE: MPABO-
Bble MJEU, UCTOYHUKHU TMpaBa, UHCTUTYTHI MpaBa, OTpaciu Ipasa, MpaBo-
Bble TpaauIlMU, TPABOCO3HAHUE, TMPABOBYIO KYJBTYpY, IPaBOMOPSIIOK,
CMoCcoObI TOJIKOBAaHWSI HOPM TpaBa U T.II.

OfHako TIOHSITUE <«IIPaBOBasi CUCTEMa» MMEET OCOOEHHOCTh: OHO
pacKpbIBaeT IIpoliecc oOpa3oBaHMSI IIpaBa B KOHKPETHOM OOILIECTBE U
€ro 3BOJIIOLUI0. PazuyaloT HECKOJIBKO TTPABOBBIX CeMEl:

1) pomano-eepmanckyro npasosyio cucmemy (Iepmanusi, ®@paHius,
Hranus u T.11.);



Tema 4. MpaBo: NoOHATUE, NPU3HAaKK, OYHKUUN 51

2) aHenocakcoHckyro npasogyio cucmemy (Benukooputanusi, CILIA,
Asctpanusi, HoBas 3enanaus u T.11.);

3) cucmemy mycyavmanckoeo (ucaamckoeo) npasa (Muous, Ilakucrax,
bupma, Cunranyp, Manaiizus u T.11.).

Tax, Hanmpumep, poMaHO-TepMaHCKasl paBoBasi cUCTeMa BO3HUK-
Jla B pe3yibTare 3auMCTBOBAHWSI U MPUCTIOCAOIMBAHUS HOPM PUM-
CKOro mpaBa K KOHKPETHBIM YCJIOBUSIM €BPOIEUCKUX TOCYIapCTB.
OCHOBHBIM MCTOYHMKOM ((opMOil) mpaBa, T.e. aKTaMU IOCYIapcCTBa,
B KOTOpBIX 3aKperieHbl HOpMblI TMpaBa, SBISIIOTCS 3akoHbl. W3-3a
MHOTO3HAYHOCTU TEPMMHA <«IIPaBO» IPU €ro YIOTPeOJICHUU BCAKUIA
pa3 TpeOyeTcsl yTOUHEHHE, B KaKOM CMBbICJIE OHO ucHoyb3yeTcs. Ha-
MPOTUB, AHTJIOCAKCOHCKAas MpaBOBasi CUCTEMa CO3/1aBajach CYAbsIMU B
npolecce pa3dupareabcTBa KOHKPETHBIX nefl. [loaToMy maHHOE TpaBo
YacTO Ha3bIBAlOT CyAeicKuM MpaBoM. OCHOBHBIM HMCTOYHUKOM aHT-
JIOCAKCOHCKOTO TIpaBa SIBJISIETCS CYAEOHBI npeyedenm — pelleHUe
BBICIIVX CYIOB, CTaBIIee O00S3aTENbHBIM [JIsI HUXKECTOSIIIUX MpPU pac-
CMOTPEHUHU AHAJIOTUYHBIX JE.

4.2. CywHOCTb Npasa

IIpaBo co3naBanoCh JIOOBMU TSI YAOBIECTBOPEHUST ONPEACICHHOM COLM-
albHOIM MOTpeOHOCTH. JIIoaM He MOIYT CYIIECTBOBaTh, HE B3aMMOICKCT-
ByS JIpyr C OPYTOM, HE CO3[aBasi KOJJICKTHMBOB, opraHu3anuii. ToJbKo
Ojiaromapsi 5TOMY B3aMMOJIEWCTBHIO OHH YIOBJIETBOPSIIOT CBOM MaTepH-
aJlbHBIC, TYXOBHBIE, (PM3MOJIOTMYECKIE U WHBIE TTOTpe6HOCTH. OmMHAKO B
OOJIBIIIMHCTBE CBOEM MHTEPEChl M ITOTPEOHOCTM HE COBIAZAIOT, I10-
CKOJIBKY BCE JIIOOM OOJIAmaloT pa3IMYHBIMKU CITIOCOOHOCTSIMU W TaJlaHTa-
MM, HEOOIWHAKOBBIM MaTepHATBHBIM IOJIOKCHUEM, COIMAbHBIM CTaTy-
coM. BeremcTBre 3TOro Mx coBMeCTHAsT AESITEIBHOCTD IMPEArioiaracT Ha-
JINYKEe YETKHMX MPaBHJI, KOTOPHIE SBIISIOTCS PE3YJIbTAaTOM COIJIachsi, KOM-
MpOMHUCCa W IOJDKHBI COOMIONATECS BCEMU, OBITh O00sI3aTEeIBHBIMU LTSI
Bcex. OO6s13aTeTbHOCTh COOMIONCHMSI TaKWX IPaBWI TPHUIACT YeloBeYe-
CKUM JIeHCTBHSIM M ITOCTYIIKAM IIPeACKa3yeMOCTb, YIPaBIIEMOCTb, a
BCEMY OOIIECTBY — CTaOMJIBHOCTb M YIOPSIOYEHHOCTh. JIJIST OTmEeNTbHOM
JIMYHOCTH TIPaBO TapaHTUPYEeT CBOOOMY, HE3aBUCHUMOCTb, WHIWBUIYaJTb-
HOCTb, OIpEAeICHHYI0 rPaHUIIaMK 3THX MpaBwiI. [1paBo B HOpMaTHBHOM
dopMe «BBOIMUT» B TKaHb YEIOBEYCCKMX OTHOIICHMII LIEHHOCTH I00pa,
CIIPaBeIIMBOCTH, MHIJIOCEPIUsI, TyMaHM3Ma U T.I. UMeHHO Yepe3 mpaBo
JMAHHBIC IIEHHOCTU CTAHOBATCS 3JICMEHTAMU YeJIOBEYECCKOTO IOBEICHUS.
B sTOM BBIpaxkaeTcsl 0OlIeUeIOBeYeCKOe Ha3HAYeHHE TpaBa.

OnHako CTaOMJIBbHOCTh U YIIOPSIAOYEHHOCTh COLUMATBHOMN KU3HU MO-
IYT JOCTUTaThCI W IMOMYMHEHUEM OIHOM YacTM HaceJeHUs IpaBUJIaM,
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KOTOpbI€ YCTAaHOBWJIA Apyras 4acTh, OObIYHO MeHbluas. Torma mpaBo
CITy>KUT WHTEpecaM TPaBSIILEro Kjiacca WIK TMPaBsIIel TPyNIbl U BHICTY-
MaeT Kak BJIACTHbIE BEJIEHMSI 3TOro Kjacca WW Tpymrbl. B aTom ciydyae
MpaBo SIBJSIETCS HEOTbEeMJIEMbIM KOMIIOHEHTOM BJIACTM  IPABSIIETO
KJlacca M yXe He HeceT B ceOe paBHbIM MaclTad UM OJAMHAKOBYIO Mepy
cBoOOmbl i Beex. [IpaBo B MaHHOWM CUTyallMd e€CTh CBOOOJA OJHMX M
HecBoOoaa apyrux. KiaccoBylo HampaBieHHOCTb, T.€. (DYHKIIMIO 3allUThI
MHTEPEeCcOB MpaBsIlero Kjiacca, MpaBo MpuUoOpeTacT B paboBiaaeibye-
ckoM, ¢deonaTbHOM U OypKya3HOM OOIIIECTBAX, B KOTOPBIX KJIACCHI COO-
CTBEHHUKOB HCITOJIb30BAJIA €T0 JIJIs YCMUPEHUS OeTHBIX.

B 3aBucumoctu ot oTBeTa Ha Bompoc: «KTo cosmaer mpaBo U KoMy
OHO JIOJDKHO CJyXKWUTh?» — W OIpeaessieTcsl ero CyliHoCcTb. MOXHO Bbl-
JIEIUTh JBa TMOAX0Ma K IpaBy.

Ilepebiit n00x00 — MOHMMAaHME MpaBa B IIUPOKOM CMBICIIE {hurocogh-
ckuit). OH paccMaTpuBaeT IIpaBoO KaK Mepy CBOOOAbI 1 CIIPaBEIMBOCTH,
OOYCJIOBJICHHYIO TpUpoJoii 4YenoBeka. CTOPOHHMKM JaHHOTO MOaxoaa
HUCXOAST U3 TOTO, YTO MPaBO €CTh COBOKYMHOCTb HOPM W MPUHIIUIIOB,
OJIMLIETBOPSIIONINX Pa3yM, MYAPOCTb, CIIPABEAJIUBOCTb U MOPSIOK, KOTO-
pble yCTaHaBJIMBAIOTCSI HE TOCYJAapCTBOM, a JaHbl YEJOBEKY CBBIIIIE.
IIpaBo yTBepkmaeT abCOMIOTHBIE U BEUHbIE IIEHHOCTU J00pa M CIpaBesd-
JIMBOCTH, SIBJISIETCS CUJIOM MUPOBOTO Mopsiaka. JJoCTOMHCTBOM NaHHOTO
Moaxoaa SIBJSIETCS CTPEMJIEHUE COAEPXKAaTEJIbHO OMNpPEASIUTD MPpaBo yepe3
LIEHHOCTH, KOTOpbIe OHO 3aruiiaer. OmHako LIEHHOCTU J00pa M crpa-
BEIJIMBOCTU BCerna ObLTM KOHKPETHO-UCTOPUYECKUMM.

ITosToMy OJHUM M3 HEAOCTaTKOB (hMI0COMCKOro Moaxoaa COCTOMT B
HEKOTOpOIl abCTPaKTHOCTM IIpaBa, OTOPBAHHOCTM €ro OT XuU3HW. Ha-
MpYMep, JIOA0ENCTBO (KaHHUOAIN3M) KOTAAa-TO CYMTATIOCh YaCThlO CBSI-
IIEHHOTO pUTyasa. Y HEKOTOPBIX HApOAOB, KOTOPbIE HACEISUIM BOCTOU-
Hyto MHauio, ObLIO MIPUHSITO ChelaTb CBOMX POAMTENed B 3HAK yBaxke-
HUSI U TouTUTeabHOCTU. Cpeny MHOTMX JAMKHX IJIeMEH IIMPOKO pac-
MpOCTpaHeHa Bepa B TO, UTO JyX, 3aKJIIOYAIOIIUICS B TOM, KOro CheaaeT
YeJIOBEeK, MepexoauT B Hero camoro. Takum oOpa3om, yem Oojibliie ye-
JIOBEK U3 TaKOTO TUIEMEHU YBaXall CBOErO OTIA, TEM CWJIbHEE OH Kesaj
cbecTh ero. Takue ObUIM IIpeAcTaBiieHus1 o nodpe. B manbHeilineM mpo-
U301 TIepeolieHKa CMbICAa 3TOW Tpaauiuu. JIpyroii HemoCTaToK JdaH-
HOTO TOAXOMa 3aKJIIoYaeTcsi B OTCYTCTBMM YKa3aHUN Ha TO, KTO U Kak
obecrieuyrBaeT 00s3aTeIbHOCTh CJIEJOBaHMSI 3TUM LIEHHOCTSIM W Kakas
OTBETCTBEHHOCTh HACTYMaeT 3a UX HapylleHue.

Bmopoii nodxo0 — moHUMaHME MpaBa B Y3KOM CMBICIIE (npazmamuye-
ckuit). Ero orcrauBarOT aBTOPHI, aKlLEHTUPYIOIIWME BHUMaHME Ha (op-
MaJIbHbIX XapaKTEPUCTUKAX IIpaBa: €ro IPOVCXOXAEHWU, CTPYKTYpe,
croco0e BhIpaXXEHMSI, CyObeKTaX OCYILECTBIEHWsI HOPMBI MpaBa. Tak, mo
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omnpenelieHUIO0 pycckoro ropucrta B.M. Xsocroa (1868—1920), mpaBom
SIBJISIIOTCSI «T€ HOPMbI TIOBEIEHUSI, KOTOPbIE B3STHI MOJ 3allMTy rocyaap-
CTBOM» U, MO MHEHUIO Apyroro pycckoro yyeHoro I'.®. IllepiieHeBimua
(1863—1912), BBICTYNalOT B BUAE «TpeOOBaHUIA rocygapcTBa». KHaue
TOBOPSI, COIJIACHO JaHHOM TOYKe 3peHMSs, MPaBOM MPU3HAIOTCS TOJBKO
T€ HOPMBbI, KOTOPbIE CO3IaHbl TOCYAapCTBOM, U COOJIIONEHUE UX obecrie-
YeHO ero mpuHyautenbHoit cuioil. [To mHenuto I.®. IlepuieHeBrya,
TOCYJapCTBO, <«SIBJSISICh UCTOYHUKOM MpaBa... HE MOXET ObITh caMO 00Y-
CJIOBJIeHO TIpaBoM. locymapcTBeHHas BJIACTh OKa3bIBAeTCSl Haj MPaBOM,
a He Moj mpaBoM». B 3TOM ciyyae rocymapcTBO paccMaTpuUBaeTCsl Kak
opraHu3alus, CTOsIasi Haa OOLIECTBOM, M MPAaBO BbIpaXKaeT BOJIO TOCy-
napctBa. OgHAKO €C/IM TOCydapCTBO OTpaXkaeT MHTEPEChl BCEro OOIIeCT-
Ba WIM €ro OOJIBIIMHCTBA, TO IMpaBO MpeACTaeT KaK BOJISI 3TOro OO0Jb-
IIMHCTBA.

Ho rocymapctBo MoXeT OBbITh OTpakeHMEM HWHTEPECOB Kilacca,
CTOSILIIETO Y BJIACTH, MpaBsilieil rpynnbl. B aToM ciyyae mpaBo siBisieT-
csl BOTUIOILLIEHMEM BOJIM TOCMHOACTBYMOILEro Kiaacca. [loHumMaHue mnpasa
KaK BOJIM 3KOHOMHUYECKU TOCMOACTBYIOILEro Kjacca ObLIO XapaKTepHO
st mapkeuzMma. K. Mapke (1818—83) u @. Burenbe (1820—95) onpe-
JIeNsiIM TpaBO KaK BO3BEACHHYIO B 3aKOH BOJIIO TOCITOICTBYIOLIETO
KJacca, cojaepXaHue KOTOpoil OOYyCJIOBJIEHO MaTepualbHbIMU YCJIO-
BUSIMU €TO KW3HMU.

Bpsin 11 mpaBo MoXeT yTBepXKAaTh Wjealbl CIPaBeUIMBOCTU U 100-
pa, €clii OHO BBICTYIAET OpPYIMEM HACWJIMS MEHBIIMHCTBA Hal 0OJb-
mrHCcTBoM. CyIIHOCTb MpaBa o0lllecolManibHa, OHa CBSI3aHa C TEM, 4TO
MpaBo OTpaXkaeT HOPMATUBHO-OIpENe/IEHHYI0 B O(GUIMATIbHBIX MCTOY-
HUKax (3aKOHaX, ykasaX, MOCTAHOBJIIEHMSIX) W TapaHTMPOBAHHYIO IOCY-
JIapCTBOM MeEpy BO3MOXHOTO U 0053aTebHOTO TMOBEACHUS JIMYHOCTHU.
IpaBo BbIpaxkaeT OOILIyI0 BOJIO HaceleHusl, COPMUPOBAHHYIO B pe-
3yJIbTaTeé KOMITPOMMCCOB, B3aUMHBIX YCTYIOK M COTJIaCOBaHUS CYILECT-
BYIOILIMX B OOIIIECTBE MHTEPECOB.

YKazaHHbIe BbIlE TMOAXOAbI OOBbEAMHSIET ONHO — TpPU3HAHUE TMpaBa
B KauyecTBe 3(P(PeKTUBHOIO HOPMATUBHOIO peryisiTopa. DPOEHEKTUBHOCTh
JIEVCTBUSI TpaBa OCHOBaHA Ha TOM, YTO M3 BCEX COLMAIBHBIX PETYJISITO-
POB TOJILKO 00s13aTeTbHOCTh COOJIOAEHUST TPpeOOBaHMIA MpaBa obecreun-
BaeTCsl BO3MOXKHOCTbIO TOCYIapCTBEHHOTO MPUHYXIACHUSI.

Takum o0pa3zoM, MpaBO €CTh CHCTeMa OOIIe00sI3aTeIbHBIX MPaBUI
MOBeIEeHUSI B OOLIECTBE, YCTAHOBJIEHHBIX WJIM CAHKIIMOHMPOBAHHBIX
(T.. YTBEpXIEHHBIX B KayeCTBE OOIIE00s3aTe/IbHBIX IIPaBUJ, CYILIECTBO-
BaBILIMX B OOILECTBE paHee) rocydapCTBOM, COOMIOACHUE KOTOPBIX obec-
MEeYUBACTCSI BO3BMOXHOCTBIO TOCYIApPCTBEHHOIO ITPUHYXICHUS.
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CyIIIHOCTD TIpaBa BBIpAXaeTCsT B COACPXKAHHMM, KOTOPOE IPOSBIISACT-
CcA B YCTAaHOBJICHWM PaBHOTO MacliTaba MOBEAEHWS K HEepaBHBIM JIIO-
naM. PaBHas Mepa ToBeneHUsI, YCTaHaBIMBaeMas KaXIoW ITpUMEHSe-
MOI1 TIpaBOBOM HOPMOM, 3aKperuisieT (hopMaJbHOE PaBEHCTBO BCEX Tie-
pell 3aKOHOM.

4.3. lNpwu3Hakn npasa

IlpaBo gBnsieTcss OAHMM W3 PETYJSITOPOB B3aMMOOTHOILUEHUM JIoAel B
00lIIeCTBE HApsILy C MOPaJiblo, PeJIUTUei, TpaaulMsIMU, OObIYasIMU, PU-
TyamaMd W T.M. OgHaKoO TpaBO B OTIMYME OT HUX OOJamaeT psaoM
CBOHCTB (ITPU3HAKOB), KOTOPbIE XapaKTepu3ylOT ero Kak creunuduye-
CKYIO CHUCTeMY PeryJMpoBaHMsl OTHOLIEHWI B OOIIECTBe.

1. HopmatuBHocts mpaBa. [IpaBo mMeeT HOPMaTUMBHYIO MPUPOLIY.
OHa BbIpaxkaeTcsl B YCTAaHOBJIEHMM B HOpMax TpaBa OOIlEro Maciitaba
MOBEACHUS, KOTOPbIA OMpenesisieT TPaHUllbl JO3BOJEHHOIO, 3alpelieH-
Horo, obs3arenbHoro. OOMIT MacilTad, paBHasi Mepa TOBEIeHUs SIB-
JIAIOTCS  OTPaXXEHWEM OOIIe3HAYMMBbIX WHTEPECOB, Ipeodianaronmx B
o0l1IecTBe UIeaoB, MPeNcTaBleHni 0 1o0pe, o crnpaBemiuBocTu. Hanu-
yyue HOPM IpaBa TOBOPUT YEJIOBEKY O TOM, Kakue ero AecTBUsSl OymyT
MPaBOMEPHbIMU (BO3MOXHBIMM, HEOOXOMMMBIMH), a 32 KaKue MOCTYINKU
BO3MOXHO HACTYILJICHWE HeOJaronmpUsITHBIX MOCAEACTBUM, T.C. CAHKIWIA

2. Cucremrocts. IIpaBo mpencTaBisieT co0Oii He MPOCTOil HaOOp
HOpPM, a LIEJIOCTHYIO CHUCTEMY B3aMMOCBSI3aHHBIX M B3aMMO3aBUCHMBbIX
IIpyr OT Apyra TpaBui ToBeaeHUs. OCHOBY 3TON CHUCTEMbI COCTaBJISIIOT
HOPMBI KOHCTUTYLIMM (OCHOBHOTO 3aKOHa), KOTOPbIM HE IOJIKHBI MPO-
THBOPEUYUTb BCE MHbIE HOPMbI TpaBa (HaNpuUMep, HOPMbI, Peryaupyro-
1€ MMYILIECTBEHHbIE U JIMYHbIE HEUMYIIIECTBEHHbIE OTHOIICHUS —
HOPMBI TPaXIAHCKOTO MpaBa).

3. OobsparebHocTs. OO0I11€00513aTENIbHBIN XapaKTep HOPM IpaBa BbI-
paxaeTcss B TOM, YTO BCE€ UJEHbI OOIECTBA OOS3aHbI BBITIOJHATH WX
TpeOOBaHUsI. DTO OKa3bIBAeTCS BO3MOXHBIM T[OTOMY, 4YTO TpPaBOBbIE
HOPMBI 00ECIIeUMBaIOTCSl TOCYIAPCTBEHHBIM NpuHYxIenHeM. [ocynmapct-
BEHHOE TMPUHYXIEHWE BbIpaXaeTcs B 3allluTe CYObEKTHBHOIO IpaBa
JIMYHOCTH, B TPUHYXIEHWU MPABOHAPYLIUTENST BOZMECTUTh MPUYUHEH-
HbII yiIepO, WCMOJHUTh MHBbIE OOS3aHHOCTUM B OTHOIIEHWU TOCTpa-
naBiieit ctopoHbl. ['ocynapcTBeHHOE MPUHYXXAEHWE HE TOJIbKO OrpaHu-
YyBaeT CBOOOIY YeslioBeKa, HO W B OIpeIeSIEHHBIX 3aKOHOM Clydasix
JIUIIIAeT YesloBeKa CBOOOIBI.

4. @opmanbHas onpenesieHHOCTh. HopMbl TIpaBa BbhipaXkeHbl B 0Gu-
LIMabHOW (opMe: OHM 3aKperyieHbl B HOPMAaTUMBHO-ITPABOBBIX aKTax
rocyaapcTBa (3aKOHax, PeLIeHMSIX CYIOB, MpeleleHTax). DTOT MpU3HaK
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TIpaBa MPEIOXpaHsIeT ero OT IMPOM3BOJIBLHOTO M3MEHEHHS W TOJKOBAHUS,
obecrieurBacT eMy BHYTpeHHee SIUHCTBO, B3aUMOCBSI3b MEXIY OTHCITh-
HBIMM HOPMaMH.

®opMatbHasT OTIPeNeIEHHOCTD BRIpaXKaeTcs U B TOM, YTO TPEIITUCHI-
BaeT MOPSIIOK MPUHSITHS 3aKOHOB, MEXaHM3M MX Pealn3allid U CPeICTBa
KOHTPOJIS 3a WX UCToHeHneM. KoHeuHo, HampuMep, MapTUHHbBIE HOP-
MBI TaK Xe¢ (HUKCUPYIOTCS B yCTaBe, KaK W PEUTHO3HBIE HOPMBI — B
CBAIIEHHBIX KHUTaX. OmHAKO TpaBOBBIE HOPMBI OOpeTaoT OMUIIMaIb-
Hylo (opMy BBIpaKeHHUS B 3aKOHE, YTO JeTaeT MX OOIIe00s3aTeIbHBIMU
Kak [Tl TpakmaH, OpraHW3allMii, TaK M IS CaMOTO TOCYIapCTBa.

5. Henepcono¢hHuMpoBaHHOCTb W HEOJHOKPATHOCTH NECTBUA MpaBa.
Hopwmel TipaBa He MMEIOT KOHKPETHOTO ampecata, OHU OOpalieHBI KO
BCeMy HacelleHW[o. JIMIIb B TOM cllyJae, KOrma MefCTBHEe KOHKPETHOTO
JIAIIa TIOATIafaeT ION COOTBETCTBYIOIIYI0O HOPMY, TOLIA OH CTAHOBUTCS
ee ampecaroM. OmHAKO OCYIIECTBICHUE TPeOOBAaHWI TaHHON HOPMBI He
TIpeKpalaeT ee ACMCTBUA BO BPeMEHHM, OHa IIPONOJDKAeT IeHCTBOBATH
BIUIOTh JO €€ OTMEHBI YITOMTHOMOUYEHHBIM Ha TO TOCYIapCTBEHHBIM Opra-
HOM (4aIle BCEro IapjaMeHTOM).

6. Ces3b mpaBa ¢ rocyaapcTBOM. DTOT IIPU3HAK BEIPAXKAETCSI B TOM,
YTO TOCYTApCTBO HE TOJBKO IIeJIeHANpaBIeHHO CO3MaeT HOPMBI IIpaBa
(TIpaBOTBOPYECTBO), HO M OOECIIEeYMBAET peaM3allfio X TpeOOBaHUIA C
TTOMOIITLIO TTPABOOXPAHMUTENBHBIX opraHoB. OQHAKO CBA3b IpaBa ¢ TOCY-
MApCTBOM IBYXCTOPOHHSST: TOCYHAPCTBEHHBIE OpPTraHbl M IOJDKHOCTHBIE
JIWIIA CO3MAIOTCS TIPaBOM, CYIIECTBYIOT M OEWCTBYIOT (TI0 KpaliHeil Mmepe,
IMOJDKHBI) CTPOTO Ha OCHOBe TpaBa. MIMeHHO IpaBOBBIC HOPMBI Halells-
IOT TOCYAapCTBCHHBIE OPTraHbl TTOJTHOMOYHSIMMU.

4.4. OyHkuMKn nNpaea

CBoe Ha3HaueHHMe B OOIIECTBe KaK HOPMATHBHOTIO DPETYJIATOpPa IpaBoO
peanm3yeT ¢ TOMOIIbI0 GyHKIMI. MOYHKINKN TpaBa — IJIaBHBIE HAIIpaB-
JIEHUST BO3MENCTBHS TIpaBa Ha JJUIHOCTh, €€ B3aUMOICIHCTBUS C APYTIMU
JMONBMHU, OpraHaMM TOCYyHapcTBa. DTH HampaBICHUS CBSI3aHBI C pellle-
HHMEM ONpenesleHHbIX 3amad. Cpenu HUX CilenyeT BBIICIUTH 3amady YIio-
PSIIOYEHUST OOIIECTBEHHBIX OTHOIIICHUH, TTOCTPOCHUS X B COOTBETCTBUU
¢ TIPUHITUIIAMH CBOOOIBI JTUYHOCTU M CIIpaBemIMBoCcTH. Kpome sTOTO,
ONHOW M3 BaXKHBIX 3amay IIpaBa SIBJISIETCS OXpaHa PEeryJMpyeMbIX OOIIe-
CTBEHHBIX OTHOIIIGHHMI OT ITOCSTaTeIbCTB CO CTOPOHBI MPaBOHAPYIINTE-
Jeit. JIByM 5TUM 3amadyaM COOTBETCTBYIOT JBe (DYHKIIMW TIpaBa — pery-
JIATUBHAS W OXpaHUTETbHAsI.

1. ComepkaHWe peeyasmueHoi QyHKyuy TIpaBa COCTONUT B 00eCIIeYeHUN
YeTKOW OpraHM3allii M CTaOMIIbHOTO (DYHKIIMOHUPOBAHMSI OOIIECTBEHHBIX
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OTHOIIICHUIA. DTO HAaXOMUT BBIPAXCHHME B TOM, YTOOBI OTYETIMBO 3aKpe-
IATH TIpaBa W CBOOOIBI YeJIOBeKa M TpaKIaHWHA, MOTHOMOYMS Tocymap-
CTBEHHBIX OPTaHOB M MOJDKHOCTHBIX JIMII. B 3TOM CMEBIC/Ie TpaHMIIBI IpaB
1 CcBOOOM JOJDKHEI CITOCOOCTBOBATh CO3MAHUIO B OOIIECTBE TAKOTO IPaBO-
BOTO TTOpSIIKa, KOTOPBI OTBeYal ObI MHTEpecaM BCETro HacelleHUSI.

2. Oxpanumenvhas ¢yHKyus TIpaBa 3aKIIIOYACTCS B OTICIICHU HOPMBI
TpaBa OT APYIMX HOpM (MOpajv, Tpaguinii, oobdaeB). OHa OCYIIEeCTB-
JIIeTCsl OpraHaMU TOCyIapcTBa, MPUHUMAIOIMMU MHINBUIYyaTbHbIC Bila-
CTHBIE peIlleHMs, HaIlpaBJIeHHBIC Ha OXPaHy IOJOXWTEIBHBIX M BBHITEC-
HEHMe BPEIHBIX, OIMACHBIX TSI OOIIeCTBA OTHOIICHUIA.

OxpaHuTenbHas GYHKIIAS peaqusyercs: 1) ImyTeM BBeIEHMs 3aIipe-
TOB Ha COBEpIICHUE TPOTUBONPABHBIX AESHUI; 2) YCTaHOBJICHUEM
CaHKIIMIA 3a COBEpIEHHWE IMPOTUBONPABHBIX NESHUI; 3) HEmocpencT-
BEHHBIM TIPUMEHEHWEM CAHKIIWM B OTHOIICHWM JIWII, COBEPIIMBIINX
TIpaBOHApYIIICHHE.

4.5. CooTHOWEHNE NpaBa
N Opyrmx coumanbHbIX HOPM

BosHukHOBeHUE IpaBa HE BBLITCCHWIO MHBIC COLMAIbHBIE HOPMBI, I10-
CKOJIbKY HE€ BC€ OTHOILLUCHUS B 06H_[€CTBB MO2KHO PEryJIMpoBarb ¢ IMOMOILIBIO
npasa. Tak, Hanmpumep, cdepa YyBCTB, MepeKMBaHUIA, JTIOOOBHbBIE OTHOIIE-
HUSA He peryampytorcss mpaBoM. CeMeiiHOe MpaBO perIaMEHTUPYET JIMIIb
MMYIIECTBEHHBLIC U JIMYHBLIC OTHOILICHMA CYIIPYIOB 1 I[CTCI7I, HO HE KacacTcCs
MX YYBCTB JAPYr K APYry. DTU OTHOLLEHUS PETYIMPYIOTCS APYTUMUA HOpMa-
MU: HOpMaMy MOpaJIv, peIUTriy, 0OblYacB, TPAIULIMIA, PUTYaJIOB.

061_1_[66, YTO UX O6LC,Z[I/IH$ICT, COCTOUT B TOM, YTO BCC OHU ABJIAIOTCA
HOPMAaTUBHBIMU DPETYJIATOPaMN B3aMMOOTHOILLIEHUIA JHO,Z[GfI B O6H_ICCTB€,
yCTaHaBJIMBalrOIMMM 06p3.3L[bI CoLaJIbHO H606XO,Z[I/IMOFO TTIOBCACHMA,
IIPUHATOIO B JaHHOM O6H_IGCTB6. OHu OIIPEACIIAIOT I'paHMIIbl BO3MOKHO-
ro U 00s13aTeIbHOTO ITOBEOCHUS J'IIO,I[CfI, OpFaHI/I3aHI/II71, KOJUICKTUBOB,
HapylmeHME KOTOPLIX BJICUET 3a coboit H€6JIaI‘OHpI/IHTHbI€ ITOCJIEACTBUSA
IJTSI HApyILLIUTEIIS.

ﬂ,eﬁCTBHC BCEX COLMAJIbHBIX HOPM HaIIpaBJICHO Ha obecrieyeHre 1mo-
pdaAaKa n CTaOWIBHOCTU B O6H_IGCTB€. O,I[HaKO NEPEUYNCICHHBIE COLIMAJIb-
HBIC HOPMBI pa3inyaroTcCs:

1) TeM, KaK oHU (POPMUPYIOTCSI — CTUXUITHO WX CO3HATEIbHO;

2) B KakKoil (popMe CYIIECTBYIOT — B MMCBMEHHBIX MCTOYHMKAX WA
B COBHAHNU JIIO,E[CfI;

3) Kak obecrneunMBaeTcsl BBIOJHEHME TPeOOBAaHMIA COLIMAIbHBIX
HOPM — BOBMOXHOCTBIO TOCydapCTBEHHOI'O IPHUHYXICHUA WIN cuIon
06H_IGCTBCHHOFO MHCHMS, BHYTPECHHUM y6C}K,E[€HI/IeM;
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4) Kakyio cdepy OOIIECTBEHHBIX OTHOIICHUI OHM PEryJIUpyroT (I10-
JIMTUYECKYIO, 3TUYECKYIO, 3CTETUYECKYIO U T.II.).

Hopmbl 00b1MaeB TTpeACTaBIISIIOT COOOI npasusa, KOTOphie B pe3yiib-
TaTe MHOTOKPAaTHOTO TMOBTOPEHHUS WX MCITOJb30BaHUSI BXOISIT B TIPU-
BBIUKY JIIOAECH M peryampyior ux noBeaeHue. OObIYail TOJBKO TOTIA
MOXHO CYMTaThb COLIMAJIbHOW HOPMOM, KOTaa B CWIY IIMTEIIBHOCTU €TrO
MPUMEHEHUSI OH CTAHOBMUTCS MPUBBIYKON. A KOJb CKOPO OOBbIYail BbI-
CTyIaeT ye KakK HeoTbeMJieMasl 4acTb IMOBEACHMSI, TO OCOOBIX Mexa-
HU3MOB 11 o0ecriedeHusT ero pyHKIIMOHUPOBaHUS He Tpebyercs. Ha-
MpuMep, HeT HEOOXOAMMOCTH 3aKpeIlIsiTh B KOHCTUTYLIMM rocydapcTBa
npaBuio «cBerodopa», xors B IlpaBuiiax yJIWYHOTO ABUXKEHUS OHO
HAIIUIO OTPaKeHUE.

IIpaBo He ocTaeTcss O0e3pa3TUYHBIM K oObIYassM. Te oObIUam, KOTO-
pble TMPOTUBOpEYAT IpaBy, OHO KBAIU(MULUMPYET KaK HPAGOHApYUIeHUe.
Hanpumep, oObluail maBaTh KajabiM (BBIKYIT) 3a HEBECTY MJIM ITOXUIIATh
ee, KOTOpHIM M3maBHA OBUI pacIipocTpaHeH y HapomoB KaBkaza wu
CpenHeld A3MM W TIOYTHM TTOBCEMECTHO COXpaHsIeTCS TaM O CUX IIOp.
Ot peiictBusi mpoTtuBopedyar HopMam CemeliHoro komekca Poccuii-
ckoii Denepalinu, KOTOPbIe YKa3bIBAIOT, UTO «IIs 3aKJIIOYEHMSI Opaka
HEeoO0XOOMMbl B3aMMHOE JOOPOBOJBHOE COIJIace MYXUYMHBI M KEHIIM-
HbI, BCTyHalmolyMx B Opak, M AOCTIXKEHWE MMM OpayHOro BO3pacTa»
(ct. 12, m. 1), a TakkKe <«3ampemarwTcs Jo0bie (GOpMbl OTpaHUYEHUS
MpaB IpaXaaH MpU BCTYIUICHUWU B OpakK M B CeMEWHBIX OTHOUIICHUSIX IO
MpU3HaKaM COLMAJIbHOW, pPacoBOM, HAUMOHAJIbHOM, S3BIKOBOW WIIU
PENUTUO3HON MpuHamIekHOCTH» (cT. 1, . 4). CnemoBaTeabHO, TaHHBIE
JNEUCTBUS KBATMMUIIMPYIOTCS KaK MpaBOHApPYIIEHWE M TPECIeayroTCs
10 3aKOHY.

OpHako Ha MpakKTUKE 3TO TOT caMbIil ClIyyail, Korga HopMa OoOblvyast
cuiibHee O(UIIMaTbHBIX aKTOB rocyaapcTBa.

Pemimiosnbie HOpMbI (DOPMUPYIOT CMBICH XXU3HU Y€JI0OBEKa, CIOCO0-
CTBYIOT €ro ajanTaiuy (TpUCIOCOONICHUIO, <«IIPKUBAEMOCTU») B CO-
BPEMEHHOM MMUpE IIyTeM YCTaHOBJEHHUsS 0OpasloB moBeneHus borom,
BEepbl B HMX U HAJOXEHHUs 3allpeTOB Ha JEWCTBUsS, IMPOTMBOpEYallne
9TUM CTaHIapTaM. BHelllHe peurno3Hble HOPMBI CXOMHBI C ITPABOBBIMMU,
TOCKOJIBKY OHM TOXe 3aduKcupoBaHbl, Harpumep, B bubnuu, Kopane,
Tammyne n T.m. B 3THUX CBSIIEHHBIX KHUTAX OOpa3lbl J0OPOISTETEHOTO
noseieHUs1 oopMIIeHBI B BUIEe TpeOboBaHuii. B bubauu, Hanpumep, 310
TpeOOBaHUS: «BO3IOOM OJIIDKHETO CBOETO, KaK CaMOro cedsl», «He youii»,
«He yKpaau»... Takue YCTaHOBKM HE OCTaBIISIIOT BbIOOpa, MpeHeOpexke-
HUE UMM TNPU3HAETCSI TpEXoM M «KapaeTcsd borom». IlpaBo cobmomaeT
TIPUHIIMIB CBOOOIBI COBECTM M BEPOMCIIOBEIAHUSI, KOTOpbIE rapaHTH-
DPYIOT KaXJIOMy YeJIOBEKY BO3MOXHOCTh CBOOOIHO BbIOMpaTh Bepy. Om-
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HAaKO OHO HE OcCTaeTcsl 0e3ydyaCTHbIM K aHTMTYMaHHOHN AESITeJIbHOCTHU
TOTAIUTAPHBIX CEKT, KOTOPBIE CTPEMATCA ITOJABUTH JIMYHOCTH, CHEIATH
BEpYIOILIMX OPYOIWEM B PyKax MX PYKOBOOMTEJICH, KakK ObLIO, HAapUMED,
B M3BECTHOM ceKTe «AymM-CeHpHKE».

Hopwmbl Mopaim peicTaBIISIIOT OO0 TTpaBuJjla MTOBEACHMSI, KOTOPHIC
CKJIAIBIBAIOTCA HA OCHOBE MMEIOLIMXCA B Ty WJIM WHYIO 310Xy B CO3HA-
HUM OOIIECTBa MPEACTABJIEHUI O H00pe, 3/1€, CIPaBEeIMBOCTH, JOCTO-
WHCTBE, YeCTH U T.N1. Mopajb, KpOMe TOTO, BKIIIOYaeT B cebOsl aOCOMIOT-
HBbIE 1LIEHHOCTM, KOTOpbI€ IIPUTOAHBI [UISI BCEX cCaydaeB XuzHu. Ecim
MPaBO OLICHUBAET IMOCTYINKHU JIFOIEU MO MPUHLIUIY «MOXHO—HEb351», TO
MOpaib JeJIaeT 3TO MO TIPHHIIAITY <«XOpOIIo—Irioxo». HopMbl Mopamm
(opMHpYIOTCS CTUXMIHO, B pe3y/braTe OTOOpa B XOI€ IBOJIOINM YEJIO-
BEYECKOro OOIIeCTBa TeX LIEHHOCTE W MIEaloB, KOTOPBIE YTBEPXKAAIOT
NPUHLMIIBI 100pa U CIpPaBEMIMBOCTH, JOCTOMHCTBA YEJIOBEYECKOM JIMY-
HOCTH. MopajbHble HOPMbI HE MMEIOT CIIeLIMAIbHBIX MEXaHU3MOB CBOCH
peanuzauu. Mx melictBue oOpallleHO K BHYTPEHHEMY MUPY 4YeJOBeKa C
1eabl0 (QOPMMPOBAHUSI Y HET0 BHYTPEHHUX YOEXIEHWIX M yCTAaHOBOK
JIOJDKHOTO TIOBEIEHMS: Oylb CKPOMEH, OyIb BEXKJIMB, «UTH OTIIA CBOETO U
MaThb cBoio» W T.n. [IpaBo M Mopajib TeCHO B3aMMOCBSI3aHbl. MHorue
MOpPAJIbHBbIE HOPMBI M TIPUHLIUIIBI TIEPEIIIA B IIPABOBLEIE HOPMBI, HAIIPU-
MED TMPUHILMIT CIIPABEIJIMBOCTH, KOTOPbIM O3HAYaeT COPa3MEpPHOCTb Ha-
Ka3aHU4 CONCTHHOMY.

4.6. NpryrHbI BOBHMKHOBEHWS NpaBa

BosHMKHOBeHME TIpaBa MpEICTABISIET COOOM OAHO U3 3HAYMTEIBHBIX
npruobpeTeHnii yenoBeyecTBa. Ha cMeHy xaocy, MOpOXIEHHOMY XKUBOT-
HBIM 3TOM3MOM UEJIOBEKAa, MPOU3BOJIY CUJIBLHOTO MPUXOOUT MTOHMMAaHUE
HEOOXOOUMOCTY TIPU3HAHMSI M3BECTHBIX TPAaHMI], OrPAHUYMBAIOIIMX
MPOSIBJICHUSI arpeCCUBHOCTH Y TOCITOACTBA CHJIBIL.

OpHako, TIpeXIe 4YeM CTaTb paBHBIM MacluTaboM, oOIeil Mepoit
BO3MOXHOTO U JIO3BOJICHHOTO TOBEICHUS, IPAaBO MPOILUIO JUTUTEIbHYIO
SBOJIIOLIVIO BMECTE C pa3BUTUEM 4YeioBeka. [losiBjieHMe TpaBa SIBJISIETCSI
3aKOHOMEPHBIM TpolieccoM. B ero ocHoBe jieXano YCIIOXXHEHUE XO3Sii-
CTBEHHOM M COLIMAJbHON OpraHM3allMi JOTOCYJapCTBEHHOTO OOIIEeCTBa.
IMepexon oT mpUcBavBaroIIel K TPOU3BOASIIC SKOHOMUKE, BbI3BAHHBIM
poCTOM TOTpeOHOCTE!l YeloBeKa, MpUBEI K OOIIECTBEHHOMY pasielie-
Huto Tpyna. OmpenelieHHbIE TPYIIILI JTIOACH 3aKpeIlISUIUCh 32 KOHKPET-
HBIM BUIIOM JESTEIbHOCTHU.

Ha Bocroke miepexon K TpOU3BOMSILEH 3KOHOMUKE, a ClIeA0BaTe b
HO, ¥ K OocelyIoMy 00pasy >KU3HU O0YCJIOBUJI AeJIeHUE HACCICHMSI OOIIMH
Ha YIPaBJSTIOIIUX U YITPABJISIEMBIX.
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HeobxomuMocTh B OpraHM3allMM 3eMJICACIBYECKUX OOILIWH ISl Up-
PUTAILIMOHHOTO 3eMJIe[e/is MpUBEJIa K CO3MaHUIO0 Pa3BETBICHHOTO arl-
rmapaTa YMHOBHMKOB, KOTOPBIIA MOT OOBEIUHWUTH YCUJIUS Pa3pO3HEHHBIX
CeMEMHO-KJIaHOBBIX TPYIIl, HE CIOCOOHBIX B OOWHOUYKY OOpabGaThIBaTh
3eMJII0 U coOMpaTh ypoxail. Tak IMOSIBISIETCSl CJIOM OpraHU3aToOpOB IPO-
WU3BOJCTBA, KOTOPbIE OMHOBPEMEHHO OBUIM M KOHTpOJIEpaMM, W pacrpe-
JIEIUTEISIMA TIPOU3BEICHHOTO.

VYhpapieHYecKre TOCThl JAl0T WX 00JagaresisiM OOJIbIIMe MaTepH-
aJlbHblE BBHITOIbI, W Terepb IPOM3BEACHHBINA TPOMYKT OEIUTCS HE T10-
poBHy. EcTecTBeHHO, HapylleHWEM MPEeXHUX OOblUAcB PAaBHOTO pacIipe-
JIeJICHUsT HeOBOJIBHBI PSIIOBBIC OOIIMHHUKM. JIJIT MX YCMMPEHUST U Ofl-
HOBpPEMEHHO 3aKPETUICHUSI CBOETO CTaTyca MPUBWJICTMPOBAHHON TPYIIIIbI
aIMUHUCTPAaTUBHO-OOIIMHHAS 3HATh co3fgaeT mpaBo. C MOSIBICHUEM
MUCbMEHHOCTH TPaBOBbIe HOPMBI (DUKCUPYIOTCSI B O(DUILIMAIBHBIX MC-
TouHMKax rocygapctea. B 1901 r. ¢paniry3ckas apxeojoruyeckass 3KcC-
nenuis B I. Cy3bl (Hemaneko oT BaBuiioHa) oOHapyXwia 0a3aabTOBBIM
CTOJ0, TTI0 00€ CTOPOHBI KOTOPOTO OBLIM BHIOMTHI 282 craThi cBoma 3a-
KOHOB 11aps Basumona Xammypanu. Ha caMom Bepxy cronba m3o0paxeH
caM Xammyparnu. OH CTOUT Tepel TPOHOM, Ha KOTOPOM BOCCEIAET Bep-
XOBHBIN Oor BaBmimona — Mapnyk. B pykax Xammyparm ke3m — CUM-
BOJI CyIECKOM BJIaCTH, BPYYEHHBIH L1apio caMuMm boroM. DTtum momyep-
KUBaJICS OOKECTBEHHBIN XapaKTep NPOMCXOXICHUSI BJIaCTH U TIpaBa y
JIPEBHUX 3aKOHOIATEJICH.

Ha 3amane mepexon K Mpou3BOISILE KOHOMMKE TpUBEN K 00lie-
CTBEHHOMY DPa3le/ICHUIO Tpyla: BbIICJICHUIO 3eMIICAEINSI, CKOTOBOJICTBA,
MOSIBJICHUIO PEMECIEHHUKOB U TOprosleB. Bce 310 crmocoGcTBoBaio 1mo-
BBIICHNIO 3()GEKTUBHOCTA TMPOU3BOACTBA, BO3MOXHOCTH OTAEIbHBIM
CEMBbSIM CaMOCTOSITEJIFHO CYILECTBOBaTb HE3aBUCUMO OT OOIIMHBI. W3-
JINIIKW TIPOAYKTOB, KOTOPBIC TMOSIBIISUINCH B Pe3yJbTaTe COBEPIICHCTBO-
BaHUSI OPYOMIA Tpyda M KYJbTYpbl MPOW3BOMACTBA, ITOPOIMIN MMYIIECT-
BEHHOE HEpPaBEHCTBO, MOSIBJICHME YACTHOM COOCTBEHHOCTU M HaKOTILIe-
Hue OorarcTa.

Jlemenne oOIiecTBa Ha OOraThbIX M OETHBIX HEM30€KHO YCHIIMBAET
KOHMIMKTBI M TIpoTUBOpeurs. OOblYay, PEJIMTMO3HBIE W MOpaJIbHBIE
HOPMBI HE B COCTOSTHUU 0GeCIeurBaTh MOPSIOK B TaKoM obiectBe. To-
IJa 1 TOSABIISICTCS MPaBO, C OAHOM CTOPOHBI, KaK Mepa OOIIECTBEHHON 1
JINYHOM CBOOOIBI TMPOU3BOAUTENSI-COOCTBEHHUKA, a C APYroil — Kak
daxkrop coracoBaHus pa3IUYHbIX, HECOBMANAIOIINX WHTEPECOB JIIOACH,
PETYJISITOP UX Pa3HOOOpa3HbIX B3aMMOOTHOILIEHU, 0COOEHHO B 00J1aCcTH
oOMeHa ToBapaMu U YCITyraMu.

Takum o0Opa3oM, TMOSBICHUE MpaBa IO MapajljieIbHO C Pa3BUTHEM
rOCyJapcTBa, MOCKOJIbKY MMEHHO IMPaBO BBHICTYAJIO OCHOBOI OpraHu3a-



60 Paspen |. OcCHOBHbIE MOHATUS O rocygapcTBe U Npase

MM TOCYJAPCTBEHHOM BJIACTU, CTPYKTYPbl TOCYIAPCTBEHHBIX OPraHOB,
ONPENEIISIO MOPSAOK U TIPOLIEAYPY 3aHSATUS TOCYIAPCTBEHHBIX T0JIKHO-
CTEM, UX TIOJTHOMOYMSI.

4.7. MNytn popmMmunpoBaHUa npaBa

®opmupoBaHUe TMpaBa MPOUCXOAWIO TIOJ BIUSHUEM Pa3IMYHbIX (haKTo-
poB: Teorpamueckux, HaAUWOHAIBHBIX, KYJIBTYPHBIX, 3KOHOMMYECKUX,
peuruo3HbIX U T.11. CooTHOILIEHWE 3THX (haKTOPOB ObUIO pazIWYHbIM B
Pa3HBIX TOCYIapCTBaX, YTO OOYCIOBUJIO HEKOTOpPbIE OCOOEHHOCTH OO0pa-
30BaHUS MpaBa B cTpaHax 3amana u Bocroka.

Ha Boctoke, rme ObLIM CUIBHBI TPAAWLIMKM, TTPABO OPraHWUYHO BHITE-
KaJlo U3 HOPM DPEJIUTUM M MODPAJIU, 3aKpeIuIsisi X TpeOOBaHUS C TTIOMO-
IIBIO TOCYJapCcTBa B KauyecTBe 0O0Ieo0s13aTe/ibHbIX. [IpaBoBasi Mopalib
hMeJla PeIUTMO3HOe OOOCHOBAaHME, ITO3TOMY IIpaBOHApYIICHUE OBLIO
OIHOBPEMEHHO HapyllleHueM HOpMbI Mopaiu U penuruu. [IpaBo 3mech
paccMaTpuBaioch Kak Mepa IOJDKHOTO TOBeNeHMsI, T.€. KaK OO0sI3aHHO-
CTU, HO HEe BO3MOXHOCTb.

XoTs1, MOAYEpPKHEM, BIUSHUE HOPM MOpad U PEJIUTUU B Pa3HBIX
crpaHax Boctoka He OBUIO OOMHAKOBBIM. TakK, MCTOYHMKOM IPEBHEWH-
JUIACKOTO TIpaBa WM MYCYJIbMAHCKOTO TpaBa SBJISUIUCH PEIUTHUO3HBIC Yde-
Hus. K npumepy, aBropamu 3akoHOB MaHy (MMs1 Muduieckoro oora)
OBUTM Xpellbl OMHOW W3 IPeBHEMHAMUCKUX OpaXxMaHCKUX IIKoj. bpax-
MaHbl COCTaBJISUTM BBICIIYIO KacTy APEBHEMHIUMCKOro oOIecTBa U 00-
JIajanyd MCKITIOYMTENIbHBIM TIPaBOM YUYUTh CBSIIIIEHHBIM TEKCTaM U CO-
BepIliaTh peaurno3Hbie oopsiapl. CoracHo 3akoHam Many, bor cozman
OpaxMaHa M3 JIyYlllel M caMOW YMCTOM 4YacTW Tejla — <«MU3 CBOMX YCT»,
MMO3TOMY OH «3aHMMaeT BBICIIIEE MECTO Ha 3eMJjie KaK BJIajblka BCEX Cy-
mecTB». 3aKoHbI MaHy ObLTM OCHOBaHbI Ha CBSIIICHHOM OTKPOBEHMU —
Benax, T.e. CBsIlIeHHOM ITHMCAaHUU.

B IpeBHem Kutae, HampoTuB, ObUIO CWJIBHO BIUSHUE MOPATbHBIX
HOPM, cOPMYJIMPOBAHHBIX B (PMIOCO(MCKUX BO33PEHUSIX U BBIPAKEHHBIX
B hopmyne: «He menait Apyrum Toro, 4ero He Kejaellb ceOe».

3amamHoe TIpaBO SIBJISIETCSl B 3HAUMTENIBHOM Mepe pe3ysIbTaToM Jesi-
TEJIBHOCTH 4€JIOBEYECKOTO pasyMa, KOTOPBIA CTPEMUJICS OTPa3UTh B Ipa-
BOBBIX HOpPMax LIEHHOCTb WHAWBUIYAJIbHOTO Hayaja, OTIEIBHO B3STOM
JIMYHOCTHU, €€ YHUKAJIbHOCTb M HEMOBTOPUMOCTb. B HeM mcrmosb3yercs
Oubneiickasg uaes, YTO 4YEJIOBEK OBLUT CO3MaH IO o0pa3zy M ITOIOOMIO
boxwemy. Kaxkmoe uyemoBeueckoe CYIIECTBO SIBISIETCSI BUOMMBIM OOpa-
30oM HeBuauMoro I'ocriona. Coznarenb HaneseT Jioneid XKU3Hbi0, CBOOO-
IO (CITIOCOOHOCTBIO MBICIUTh M JIEHCTBOBATh, PYKOBOICTBYSICH COOCT-
BEHHBIMU MBICIIIMU W YyBCTBAMM) U TIPABOM Ha CTpEMJICHHME K CYACThIO
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(BeuHOE cTpeMIeHME K JIyYIleil KM3HU C y4eTOM OJiara Ipyrux JIoAeit).
DTH yCIOBUSI MOTYT OBITH HOJDKHBIM O0Opa3oM pealM30BaHbI TOJBKO TO-
roa, Korga JIIoOM OAMHAKOBO ITOHMMAIOT IIpaBWJia, PETYIMPYIOIIE WX
B3aMMOOTHOIIIEHMSI.

MoxeTr mokasaTbCs, YTO, C TOYKM 3pEHUs OTIEIbHON JIWYHOCTH,
Waest O TOM, YTO BCE JIIOAW CO3MaHbl PaBHBIMU, BBIIJISIIUAT JOXHOM, TO-
CKOJIBKY OHM MMEIOT pa3JIMYHbIe TaJaHThI, CIIOCOOHOCTH, XapaKTep, YTo
oIrpenesieT YHUKAIbHOCTh KaXI0il TMYHOCTH.

OnHako MHOVWBUIOYyaJbHbIE pPa3IMdvs HE IIPOTHBOpEYaT XPUCTUAH-
CKOIl MIge O paBEHCTBE YEIOBEYECKMX CO3MaHUII — BCE JIIOAW PaBHBI
nepen borom, MMeOT OOIIYI0 POOOCIOBHYIO. DTO IO3BOJIIIO CO3/IATe-
nam Jlexknapanuu HezaBucumocTu CIIIA (1776 1.) B KauecTBe TPUHLIM-
OB HOBOTO TMOJUTUYECKOTO MOPSAKa, Ha KOTOPHIX CO3IaBajloCh aMepH-
KaHCKOE€ TOCYIapCTBO, BBIABUHYTh HJICI0 DPABEHCTBA M BEPXOBEHCTBA
mpaB 4ejoBeka. B Jlekmapaiiiy HE3aBUCUMOCTH TOBOPMJIOCH: «MbI CUm-
TaeM CaMOOYEBUIHBIMU CJICOYIOIIME MCTUHBI: 4YTO BCE JIIOAM CO3IaHBI
paBHBIMU, 4TO OHM HameneHbl CoszmareieM oOIpeAesieHHBIMU IIpaBaMu,
cpemyd KOTOPBIX MMEETCS IIpaBO Ha XXM3Hb, CBOOOMY M Ha CTpeMIJICHUE K
CYACTBIO; YTO IS O0eCIeYeHUs 3TUX IIpaB CYILIECTBYIOT CpEOu JIOAeH
MPaBUTEILCTBA, OCYIIECTBIISIONIME CBOIO BJIACTb C COIJIACHS TeX, KeM
OHU YIIPaBJISIIOT».

[Ipennoceliky paBeHCTBa Jitoaeii nepen borom m Bo3MOXHOCTb J0C-
TIDKEHUSI TApMOHMHM B UYEJIOBEUECKMX B3aMMOOTHOIIEHUSX ITOCPEICTBOM
HX YIIOPSAOYEHUST B COOTBETCTBUM C YHMBEPCAJIBHBIMU ITpaBUJIAMU Tpe-
OOBaI MOMCKA 3THX IPaBWJI X1 HOPM, CIIPABEIJIMBBIX IO OTHOIIEHUIO K
PaBHBIM JIIOJSIM, HO XMBYIIMM B Pa3IMYHbBIX YCIOBUSX. MTanbsHCKUA
moHax I'pauman B XII B. ykazan peuieHue JaHHOW MPoOJeMbl: «OCHOBOM
OCHOB IIpaBa SIBJISIETCS BEUHBI HA BCe BpeMeHa IPUHIIUIT: MBI HE JOJIK-
HBI Ie1aTh IPYTUM TOTO, YTO MBI HE XOTUM, YTOOBI OHU CAEIaIM HaM».

IleHHOCTM MHOVBUIYaJbHOUW CBOOONBI, YBaXeHUs K JIMYHOCTH, IIpa-
BaM YeJI0BeKa, Ha KOTOPBIX pa3BMBajIach 3allajHas IMBUIM3AIMS, UCXO-
IISIT U3 PEJIMTHMO3HOTO YYeHUs O 4dejioBeke. OmHaKo OHO ObUIO JOMOJIHE-
HO Teopuell eCTeCTBEHHBIX IIpaB, HMACSIMM HapOTHOIO CyBepEHMTETa,
paBHOITpaBUs U OOIIECTBEHHOIO comtacus. B cBsI3uM ¢ 3TMM IIpaBO Oompe-
JIEJISTI0 Mepy CBOOOIBI, OOYCIIOBICHHYIO MPHUPOAOI 4YeIoBeKa, €ro I10-
TPeOHOCTSIMM, YIOBJIETBOPEHNE KOTOPBIX HEOOXOMMMO IIJIT HOPMAaJIbHOTO
CYILIECTBOBAHMS Y€JIOBEKA.

locymapcTBo 3akpeIuisuio M TrapaHTHpOBajO 3TU BO3MOXHOCTH B
CBOMX HOPMaTMBHO-IIPABOBBIX aKTaX, oOecrieunBasi (popMajlbHOE paBeH-
cTBO B uX mnonydeHuu. IIpaBo B cTpaHax 3amama pa3BUBaJIOCh OT 0ObIYas
K npagosomy o6biuaro (00bIYa0, 00ECIIEYeHHOMY BO3MOXKHOCTBIO TOCYy-
JIApCTBEHHOTO MPUHYXXACHUS), OT IPaBOBBIX OObIUAEB K 3aKOHAaM, pelle-
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HUSIM CyIOB, moroBopaMm. HauGonblllero coBeplleHCTBA B pPeryIvpoBa-
HUM MMYILIECTBEHHBIX OTHOIIEHMI HOCTUINIO PUMCKOE IpaBO, OTCTau-
BaBlllee MHTEPEChl YACTHOTO COOCTBEHHMKA.

4.8. Teopun NPONCXOXOEHNS Npasa

EnunHcTBa MHEHMIT O TOM, KaK BO3HMKJIO IIPaBO, B IOPUAMYECKON Hayke
HE CYIIECTBYET; Kakmasl TOuKa 3peHUs] aKIICHTHMPYeT BHMMaHME Ha OT-
TIeTbHBIX (paKkTOpax BOBHMKHOBEHMS IIpaBa.

K uuncny cambIx paHHMX MOXHO IPUYMCIUTH TEOJOIMYECKYI0 TeOpHIO
npoucxoxaeHus TpaBa. OHa paccMaTpUBaeT €ro Kak OOXXECTBEHHBIN ITPO-
Mbicesl. 1o MHEHUIO OTHOTO M3 aBTOPOB JAHHOI TEOpHU — CPETHEBEKO-
Boro unocoda-6orocinonsa Aspesms Asrycuna (354—430), nmenHo bor,
a He YeJIOBeK SIBJISIETCS «TBOPLIOM BEYHOI'O 3aKOHa», €AMHCTBEHHBIM MC-
TOYHMKOM MOpPaJIbHBIX HOPM U OLIeHOK. «Korma 4ejoBeK XKWBET I10 YeJio-
BeKy, a He 1o bory, — Bockmiia ABIyCTH, — OH ITOMOOEH IbSIBOJIY.

B bubnuu yrBepxxnaercs, uto «bor gan Hapooy ycTaB M 3aKOH U TeM
WCTIBITBIBA ero». EcTecTBEHHO CTpeMyieHHE IIepBBIX ITpaBUTENICH IIpem-
CTaBUTh COOCTBEHHBIC 3aKOHBI MCXOMAIIMMU OT bora misl mpumaHus uMm
OOJIbIIIe CUJIBI U aBTOPUTETA, IOCKOJIBKY HapylIeHHe O0XeCTBEHHBIX
3aro0Be/Ieii MMPU3HAETCSI OMHOBPEMEHHO CMEPTHBIM TPEXOM.

Teomornyeckas Teopusi OIHA M3 TIEPBBIX CBS3BIBANA IIPABO C J0OPOM
M CHPaBeIJIMBOCTBIO, XOTS OHA OOpaIlaeTcsl He K pa3yMy 4elloBeKa, KO-
I1a OpM3bIBaeT ero cjemoBarh boxkbell Bose, BOIUIOIIEHHOM B IPAaBOBBIX
HOpMax, a K Bepe.

CTOpPOHHUKY TeOPUHM €CTECTBEHHOIO MpaBa JICJISIT €r0 Ha €CTeCTBEH-
HoOe (HEeraTMBHOE) M TO3UTHBHOE. FEcmecmeennoe TIpaBO MPEACTABIISET
Cc000l1 COBOKYITHOCTb BEYHBIX, HEOTYYXTAEMBIX IIpaB, JAHHBLIX UYEIOBEKY
¢ poxnmeHus. Cpeay HUX — IIpaBa Ha XXW3Hb, CBOOOMY, COOCTBEHHOCTD,
paBeHCTBO U T.11. OHU ABISIOTCS OTPaKEHWEM 3aKOHOB ITPUPOJIBI, pasy-
Ma M BEUHOW CHpaBeIMBOCTU. IIpuM3HaeTcs, 4To MpaBO CYIIECTBOBAJIO
Bcerma. B mpoTHBOIOIOXHOCTh €CTECTBEHHOMY IIpaBy, COIJIACHO JaHHOM
TEOpUU, 1O3UMuUHoe TIPABO OBLIO CO3MaHO TOCYAapCTBOM ITyTeM IIPaBO-
TBOpYECTBA.

B XVII—XVIII BB. ecTecTBeHHOE IIpaBO M ITO3UTMBHOE IIPaBO IIPO-
TUBOITOCTABJISUIMCH JIPYT JOPYTY, TOCKOJBKY IIPaBO B YCIOBUSX aOCOJIOT-
HOM MOHApXWH, KaK TaKOBOE, ObUIO MPMBWJIETHEN BBICIIMX COCIOBHMII —
JIBOPSIHCTBA M IIyXOBEHCTBA — M HE PacIIpOCTPaHSIOCh Ha OCTaJIbHOE Ha-
cenenue. OmMHAKO B COBPEMEHHBIX Pa3BUTHIX CTpaHaX 3TH BUIBI IpaBa —
€CTECTBEHHOE M TO3UTMBHOE — HE ITPOTUBOCTOST APYT JIPYTY, MOCKOJIb-
Ky €CTeCTBEHHBIC IIpaBa TaKKe 3aKPeIUIEHbI B KOHCTUTYLIMSIX 3THX TOCY-
IIapCTB M rapaHTHPOBAaHbI MMM, KaK W TIO3UTUBHEIE.
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HopmamiBuctckast Teopusi mpaBa. Ee aBTOpoM SIBJISLICS aBCTPUMACKUIA
ropuct I'anc Kemszen (1881 — 1973), KOTOpHIN cumTaj, 4TO IIPpaBO BO3-
HUKIIO BMECTe C TOCYIapCTBOM, a CaMO TOCYIApCTBO MPEACTaBISIET CO-
00Iii «LIEHTPaAJIM30BaHHBIN MPABOIOPSAOK». [IpaBo paccMmaTpuBaeTcsl UM
KaK CBoeoOpa3Hasl «JIECTHUILIA HOPM», Ha BepIIMHE KOTOPOM HAXOAWTCS
«OCHOBHAsi HOpMa», OOBIYHO 3a(UKCUPOBaHHAS B KOHCTUTYUUM. Hirke-
CTOSIIIIE CTYMEHW 3aHMMAalOT HOPMbI, KOTOPBIE COOTBETCTBYIOT KOHCTH-
TYLIMOHHBIM HOPMaM, HO B KOHCTUTYLIMM MOTYT OBbITh He 3amucaHbl. Oc-
HOBHasi HOpMa TpHU3BaHA BBOOWUTH AEUCTBMS MOJIKHOCTHBIX JIUI TOCY-
JapcTBa B PYCIIO MPAaBOIOPSIAKA U MPUIABaTh HOPMATUBHBIM aKTaM 00-
meobs3aTeNIbHBIA  XapakTep. Ee MOXHO TIpeICcTaBUTh, IO MHEHUIO
I'. Kenb3eHa, «camoil TiepBOM M3 KOHCTUTYLIMIA», OHA CYILIECTBYET B pe-
JINTUO3HOM cucTteMe JI000ro oO6IlecTBa W IOAPa3yMeBaeT, 4YTO HEKTO
JIOJDKEH BecTW cebst Kak bor m 4to BacTh yCTaHAaBIUBAaeTCsS IO €ro BO-
ne. TIpMHLIMIT COOTBETCTBUS HIZKECTOSIIIUX HOPM <«OCHOBHOM HOpMe» U
obecrieunBaeT MPaBONOPSIOK.

CTOpPOHHMKNA HOPMAaTUBHUCTCKOM TEOPMHU OTPMIAIOT MpoOJIeMy IIpo-
WCXOXIEHMUS TIpaBa, ITIOCKOJNBKY, C WX TOUKM 3pPEHUS, TOCYdapCTBO U
MpaBoO Hepas3aebHbI, CIIEAOBATEIbHO, U MX IPOMCXOXICHUE — BTO €Ou-
HbIHA Tnponiecc. HopMaTUBUCTKYIO TEOPUIO TIpaBa €lle¢ Ha3bIBAIOT YUCMOLL
meopueil npasa 3a crpemieHue ee cozmartenst I'. Kenp3eHa oTmenutsb 1pa-
BO OT LIEHHOCTE J00pa, CIIpaBeUIMBOCTH, PAaBEHCTBA, TaK KaK, IO €ro
MHEHMIO, LIEHHOCTHBIE€ CYXIECHUSI HE MOIYT ObITh OOBEKTUBHBIMU, HE3a-
BUCHMMBIMM M OCHOBBIBAIOTCSI Ha JIMYHOCTH OIICHMBAIOIIETO CYOBEKTa,
ero 4yyBCcTBax. 3aro mpaBo, cormtacHo I'. Kenb3eHy, opraHMIHO CBSI3aHO C
TOCYIApCTBOM M TIPEICTABIIIET COOON «CTeM(PUUECKUA TTOPSIIOK WA
OpraHu3alvIo BIACTU».

Ilcuxomnormyeckasi Teopusi MpaBa TIPU3HAET, YTO IIPABO SIBIISIETCS pe-
3yJIbTaTOM TICMXOJIOTMYECKMX TlepexxuBaHuii moneir. I[lpaBo, cormacHo
mHeHuto JI.U. TleTpaxkuiikoro, mmeer aBa ypoBHS: 1) unmyumuenoe npa-
60, obpa3ylolliee SMOLMOHAIbHBIC TIEPEKUBAHMS, T.€. 3aIIPeThl U BEJICHMSI,
OCHOBaHHBIE Ha BHYTPEHHEM YYBCTBE JOJTa M COBECTH; U 2) NO3UMUBHOE
npaso, KOTOpOe COCTABJISIIOT HOPMbI, CO3IaHHbIE OpraHaMU IroCyIapCcTBa.

Takum obpazom, JI.M. Ilerpaxkuikuii odpatuii BHUMaHME Ha TO, 4YTO
IPaBO CO3[aeTCsl He TOJBKO TOCymapcTBOM. B camoM nese, MHOTIMe MpaBo-
BBIE SIBJICHUST BOZHMKAIOT BHE T'OCYIApCTBa M HE3aBUCHMO OT HEro, HaIlpu-
Mep TIPaBOBOE CO3HAHME, IIPaBOBasl TICUXOJIOTHsI, TIPaBOBast KY/IBTypa M T.II.

JI.LW. TleTpaxkuukuii cnpaBeIvBO OTMedal OCOO0YI0 pojib COLUUAIbHOMN
TICUXOJIOTUM, T.€. IICUXOJIOTMM OOJIBbIIMX MAacC JIONEi, OTIMYAIOIICICS OT
TICUXOJIOTM OTAEIBHBIX MHAMBUAOB, B (DOPMUPOBAHMM IIPABOBOIO IOPSII-
ka. Ilpy NpUHATAM TOrO MJIM MHOTO 3aKOHA HEBO3MOXHO MTHOPUPOBATh
HacTpoeHUs1 B obuiectBe. Tak, abcypaHO MpMHUMATh 3aKOH O 3allpeTe Ha
CMEPTHYIO Ka3Hb B CUTYallUd POCTA KOJIMYECTBA TSDKKUX MPECTYIUICHMIA.



Tema 5

cTouHmkn (popmbl) npasa

HamomHuM, 4TO MpaBO BO3HUKAET B OOIIECTBE, PACKOJIOTOM Ha KJIACCHI,
cocJioBus, OemHbIX M OoratbiX. IloTpeOHOCTh B mpaBe ObLia 0OyCIOBIECHA
TE€M, 4YTO TPEXHWE COLUAIBHBIE PETYJISITOPHl HE MOMIU YCIEIIHO COTJIa-
COBBIBaTh CTOJIb PA3IAYAIONINECS U NaXe MPOTUBOMOJIOXHBIE WHTEPECHI.
YnopsinounTh B3aWMMOOTHOIIEHUST JMIOAEWH — HOCUTEIEN pPasHOPOIHBIX
WHTEPECOB MOXHO OBLIO TOJBKO C TIOMOIIBIO YETKWX MPaBWJI TIOBENE-
HUSI, POpMaabHO 3aKPEIIEHHBIX B O(MUIIMATbHBIX JEHCTBYIOIINUX JOKY-
MEHTax rocynapcrba (3aKoHaX, yka3aX, MOCTaHOBJIEHUsIX) M obecrieyeH-
HBIX €r0 NMPUHYAUTEILHON CUJION.

2.1. lNoHATME «ncTo4YHUK (popma) npasa»

OnHMM M3 MPU3HAKOB TIpaBa, KOTOpbIe OTIMYAIOT €r0 OT JAPYIUX COLM-
TbHBIX PETYJISITOPOB (HOPM MOpaiv, Tpaaulivii, oOblYaeB, PEIUTHO3HBIX
HOpM), sIBJIsieTcsl (hopMaibHasi ompenelieHHocTs. [Ipu 3ToM TpaBoO 3akpe-
IJIsIeT He eNMHUYHBIEe, a TUITMYHbIe, MHOTOKPAaTHO MOBTOPSIOIIMECS SIB-
JIEHUSI U MPOLECCHl B Pa3IMYHBIX cepax KU3HU desioBeka. ToabKo yeT-
KO 3aKperuisisi MpaBWiia MOBENEeHUSI B aKTaX TOCYIapCTBEHHBIX OPraHOB,
pEelIeHUsIX CYIOB, MEXIYHapOIHBIX TOTOBOPaxX, rOCyJapcTBO MpUAAET UM
00111e00513aTeNIbHBIN XapaKTep, KOTOpPbI 0bOecrieueH BO3MOXHOCTBIO TO-
CYIapCTBEHHOTO TMPUHYXICHUSI.

Kakoe 3HaueHMe WMeeT Ui PSIOBOro 4YjeHa OOIIecTBa TOHSTUE
«MCTOYHUK TpaBa»? Jleso B TOM, UTO HE3HAHUE 3aKOHA HE OCBOOOXTAeT
rpaxaaHuHa OT MOPUIUYECKON OTBETCTBEHHOCTU. [lo3ToMy BakHO
3HaTh, TI€ MOXET COmepxkKaTbCsl MH(poOpMalMsl O TpaBWiax MOBeACHUs,
00s13aTeNIbHBIX 17151 BceX. U elle oMuH BOIMPOC, UMEIOIIMI MPaKTUYECKUI
CMBICJI, Ha KOTOPbIfi OTBEYAaeT «MCTOYHMK MpaBa»: «KTo M Kak mpuaaer
MpaBujaM TOBeNeHUsS] 3HAYeHUe MPaBOBbIX HOPM, T.e. 0OecreurBaeT UX
00513aTeTbHOCTh ?»

IToustue «ucrounuk (popMa) npasa» MMeeT HECKOJIBKO 3HAYCHUIA.

[lepBblii CMBIC OTIpeneNsieT ero Kak UCmoYHUK NO3HAHU, T.€. TO, OTKY-
J1a JIIOMW 4epraloT CBOM 3HAHMS O IMpaBe. DTO MOTYT ObITb MCTOPUYECKUE
IOpUIMYECKUE JOKYMEHThI, TonoOHble 3akoHaM Many B MHauu, «Pycckoit
npapae» Ha Pycu, 3akoHam 1apst XamMMmyparnu B BaBuioHe u T.1I.

Btopoe 3HaueHue MOHATUSI «UCTOYHMK (hopma) IMpaBa» BbIpaKaeT
MaTepualibHble YCJIOBUS XXU3HU OOILECTBa, OOYCJIOBIMBAIOIIME COAEP-
>XaHue TPaBOBbIX HOPM. B MepByio oyepenb 3TO CYIIECTBYIOIIMN Yypo-
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BeHb Pa3BUTHS IIPOM3BOMCTBA, OIPEAC/ISIONIMI XapaKTep ITIOTPeOHO-
creil momeit. JlaHHbIE TOTPEOHOCTHU SIBIISIIOTCSI MAMePUAAbHbIM UCHOY-
HUKOMNpasa.

Tak, HanpuMep, B XX B. BO3HMKJIM MaTepUaJbHBIC ITPEANOCHIIKI
DI peajr3allii MHOTHX COLMAJIbHBIX ITPaB: Ha TPy, COLIMAIbHOE CTpa-
XOBaHHUE, TTocodms mo Oe3pabotmiie. bBymyun oOBEKTMBHO OOYCIIOBICH-
HBIMU, OHM OBUIM 3aKpeIUIeHbl B KOHCTUTYIIMSX M 3aKOHAX Pa3BUTHIX
3alagHbIX CTPaH.

TpeThe 3HaUEHUE TOHSATUS «MCTOYHUK (Dopma) TpaBa» B ropudute-
CKOM CMBICJIE OTpaXaeT TO, KaKMMM ITyTSIMU OOpasyeTcsl IpaBO M 4YTO
COOOIIIaeT MpaBWIy MOBEIECHUS KAuyeCcTBO ITPAaBOBOl HOPMBI, T.€. OOIIe-
00513aTeNIbHYIO CHJTy, OIMPAIOIIYIOCS Ha BO3MOXKHOCTb IPUMEHEHMS TO-
CyHapCTBEHHOIO mpuHyXaeHus. VIMEHHO B IOpUAMYECKOM CMBICIE U
HCIIOJIb3YETCS Yallle BCEro IMOHSTHE «MCTOYHMK (¢hopma) IpaBar.

B sTOM KOHTEKCTE TTIOHATHE «ACTOYHMK (popMa) IpaBa» COCTOUT W3
IIBYX 4YacTeil: «MCTOYHUK IpaBa» U «popMa IpaBa». OOBIYHO OHU HC-
MOJIB3YIOTCS KaK TOXIECTBEHHBIE IMOHSTHS Pa3HBIMU aBTOpPaMH, KOTO-
pble aKIIEHTUPYIOT BHUMaHME Ha Pa3IMYHBIX CTOPOHAX €AVMHOIO MOHSI-
THUSI: OMHW MMEIOT B BUIY MPOIIECC ITPAaBOTBOPUYECKON ACSATEIBHOCTH TO-
cylmapcTBa KakK MCTOYHUK 00pa30BaHUS HOPM (CJIemOBaTeIbHO, CKJIOHHBI
WCIIOJIb30BaTh ITOHSTHE <«WCTOYHUK TIpaBa»), APYTMe — pe3yJbTaT 3TOoit
NIEeSITEJIBHOCTH, T.€. pa3IMYHble HOPMATUBHO-TIPABOBBIE aKThl TOCYAApCT-
Ba: 3aKOHBI, YKa3bl, IEKPETHl U T.M. (IIO3TOMY MPEATIOYMTAIOT UCITOIb30-
BaTbh MOHSTHE «hopMa IIpaBa»).

Takum obpa3zoM, MCTOYHUWK (popma) mpaBa eCThb CITOCOO, BHEITHSIS
dopMa BbIpaXeHUSI M 3aKpEIUICHMSI COAEpXKaHUs TpaBUJI TTOBEACHUS,
KOTOpbIE COOOIIAIOT MM KayeCTBO IPaBOBOM HOPMBI, T.€. CTaHOBSITCS
OIpeic/ICHHBIMU, TIOCTOSTHHBIMU U 00S13aTeIbHBIMM.

5.2. Pa3HOBMAHOCTN UCTOYHUKOB (dopM) npasa

5.2.1. lMNMpaBoBown 0ObIval

Hcropryeck TiepBBIM HMCTOYHHUKOM TIpaBa OBUT TIPaBOBOM OOBIYAIA.
IIpaBoBoii 00bIM¥AIT — 3TO 1pagUA0 NOBEDeHUsl, KOMOPOE CAOHCUNOCD 8 Pe-
3yAbmame HOCMOSIHHO20 NPUMEHEHUsL NH00bMU U nepeuiedulee 8 NPUBHIYKY,
coO1100eHUueK0mopo200becneuusaemcsa2ocyoapCcmeeHHbIMNPUHYIHCOCHUEM.
OnmHako OOBIYalf CTAHOBUTCS TIPABOBBIM TOJIBKO TOT/A, KOTHIA ITOSBIISICT-
¢ TOoCcymapcTBO. B aTOM ciyyae OH CTAaHOBHUTCS OOSI3aTEIBHBIM, OIIH-
paroImuMcss Ha BO3MOXKHOCTh TIPUMEHEHUST TPUHYXKICHUS CO CTOPOHBI
rocynapctBa. /o 9Toro o0ObIvyail cyrecTBOBa KaK HETIPaBOBOM, Kak ITpa-
BWJIO, KOTOpPOE He TpeOOoBajlo CaHKIMM rocymapcTBa. Ero mpemmucanus

3 MyxaesP. T.
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COOTIOMAIMCh TOOPOBOJIBLHO, ITOCKOJBKY OOBIYail ObLI CIMT C HOpMaMu
MOpau, PeJIMTUM, UAealaMd M TPEACTaBICHUSIMU TEPBOOBITHOTO YeEJIO-
Beka. OObIYall Kak Mepa JOJDKHOTO ITOBEACHUS TepeaaBaIcs U3 MOKOJIe-
HUS B TIOKOJieHHe B hopMe MUGOB, JIETEH I, TTOCIOBHII, TTOrOBOPOK. Bee
MepBble 3aKOHBI, HampuMmep 3akoHbI Xammyparu (dpeBumit BaBuiown,
XVIII B. mo H.3.), 3akonsl XII tabmum (IpeBruit Pum, V B. mo H.3.)
OBLIU ceodamu 00bIMHO20 Npasa.

Hanpumep, oOBMHEHNS B KOJIIOBCTBE IO 3aKOHAM Iiapst XaMMypani
JTIOKa3bIBAJIMCh C TIOMOIIBIO MCHIBITaHUs Bomoi: «Ecimm denoBek OpocuT
Ha yejoBeKa OOBMHEHME B 4aponIeliCTBE M HE JOKaXKeT 3TOro, TO TOT, Ha
Koro OpollleHO OOBMHEHME, OOJDKeH moiTu K Pexe m OpocuThcs B Hee.
Ecmm Pexa oBnameeT M, TO OOJIMYABIIMIA €r0 MOXET 3a0paTh €ro JI0M; a
ecmm Peka aTOro 4enoBeka OYMCTUT M OH OCTAHETCS HEBPEIUMMBIM, TO
TOTrO, KTO OpOCMJI Ha Hero OOBMHEHHME B YapOAEMCTBE, MOJDKHBI YOWUTH;
OpocaBimiicss B Pexy mosydaer 1oM OOJMYaBIIETO €ro».

Pa30upatenscTBO YroJOBHBIX A€/ OCHOBBIBAJIOCH HA Mpaguae manuo-
Ha: HaKa3aHWE e€CTh BO3ME3IME 3a BUHY U MOTOMY IOJDKHO OBITH PaBHBIM
npectyiuieHuto. I1paBuio TaamoHa BeIpaXXeHO B ahopu3Me: «OKO 3a OKO,
3y0 3a 3yO».

ITpaBoBbIe OOBIYAM COXPAHWINCH JO HACTOSIIETO BPEMEHHU, XOTSI U
MOTEPSIIM CBoe ObLioe 3HaueHue. OHU AOCTAaTOYHO PacCIpPOCTPAHEHHBI B
TOPTOBOM, MOPCKOM M TPaXKIAaHCKOM IIpaBe B KAueCTBE JEJIOBBIX OObIYa-
€B, Ha OCHOBE KOTOPBIX B3aMMOJEHCTBYIOT MapTHEPHI, a TAKXKe B MEXTO-
CYIapCTBEHHBIX OTHOIIEHMSX, [ 3HAUYUTEIBHYIO POJIb MTPaeT AUTLIOMA-
TUYECKUIT O3TUKET, HAImpuUMep [ejleraiid CaMOro BBICOKOTO YPOBHS
BCTpEYAIOTCs TIOAHSATHEM B MX Y€CTb TOCYHApCTBEHHBIX (hIaroB, MCIIOJI-
HEHMEeM TMMHOB M T.II.

B crpanax Asun, Abpnku 1 OKeaHWM OOBIYAil CTAT YacTBIO OOIIe-
HallMOHAJIBHOM CHUCTEMBI MpaBa, Ha OCHOBE HMX OCYIIECTBJISIETCS IIPaBO-
cymme. [TomoOHOE pacrpocTpaHeHO M B pa3BUTHIX cTpaHax. Tak, B AHT-
JIMA KOHCTUTYLIMOHHBIE OObIYaM TO-TIPEXKHEMY OKa3bIBAalOT BIMSHME Ha
MOJIMTUYECKYIO KU3Hb, AaHIJIMUCKME 3aKOHBI 4YacTO OCHOBBIBAIOTCS Ha
HopMax oObprvast. Ilpmaem oObrgayn HHUTIEe HE (PUKCHUPYIOTCS, a CYIIECT-
BYIOT B (hopMe TOroBopok: «Koposb IOKEH COIJIaCUThCS C OUILIEM,
npomenmM 4depe3 ode manatel I[lapramenTa»; «Jlumep maptum 060b-
muHCTBA — [IpeMbep-MUHKUCTP» M T.I1.

HMHuTtepecHo, 4TO mepemada BAACTU OT OJHOTO TPABUTENILCTBA APYIrO-
My B AHIJIMM CETOMHS Takke OCHOBaHa Ha oObdae. IlpeMbep-MUHUCTD,
MpeACTaBUTENIb MPOMTPABIIEd Ha BHIOOpPAX MapTUM, TOCJE IOACYeTa ro-
JIocOB M30mpareneit ener B bykuHreMckuii gBopenl, rae, IMpekKJIOHUB KO-
JIEHO ¥ TIOLIEJIOBAaB PYKy KOpoJieBe AHIJIMU, BpYydYaeT IMpOIIeHHEe 00 OT-
craBke. Ilocime TOro Kak OH MOKMIAET PE3UACHILIMIO KOPOJIEBBI, IPUE3-
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JKaeT Jiuaep nmoOeaMBIIell Ha BbhIOOpax MapTuM. IIpeKJIOHUB KOJIEHO Ie-
pen KOpoJieBOH, M3 ee pyK OH IoydyaeT IpaBo Ha (hopMUpOBaHHUE COO-
CTBEHHOTO TIpaBUTENbCTBA. Bes mpoliemypa repemayd BacTH OT OTHOM
IIAPTUM IPYrof 3aHUMAET COPOK MUHYT.

5.2.2. CypebHbli npeueneHT

CyneOHblii mipenieneHT (oT sam. precedent — MpeAIIeCTBYIOIIMIA) SIBJIsI-
€TCsl pacIpoCTpaHEHHBIM MCTOYHMKOM IpaBa B AHriuM, CIIA, Kanaze,
ABcTpanuuy, OBIBIIMX KOJIOHMSIX BennkoOpuTaHum.

CyneOHbliA TIPELIEICHT — pelleHre Cyla, BbIHECEHHOE IO KOHKpEeT-
HOMY JieNly, KOTOpO€ CTaHOBHUTCS IIPaBUJIOM, OOSI3aTeNIbHBIM JUIST BCEX
CYIOB TOM XK€ WJIM HM3IIeH WHCTAHIIMU TIPU PEIIeHUHM aHaJIOTUYHOTO
nena. CosmarenieM IpaBa SIBJISIETCSI CaMO TOCYIapCTBO B JIMIIE TaKOTO
opraHa, Kak cym. PellleHMs] BBIIIECTOSIIMX CYIOB MO aHAJTOTUYHBIM Jie-
JIaM SIBJISTIOTCST 00513aTeIbHBIMM JITSI CYIOB HU3IIMX WHCTAHIIWM.

Tak, B AHIJIMM BbICLIEH CyneOHONM WHCTaHLMEN SIBsSeTCsS Ilajara
nopnoB. Ee perieHust o0s3aTeNIbHBI 111 BCeX CyloB cTpaHbl. Cremyronieit
' MHCTaHIMEN SIBIIETCS] ANEJUIILIMOHHBIN Cyll, pelieHnsT KOTOPOro 00s3a-
TeJIbHBI U1 BCEX CYIOB, KpOMe MajaThl JopmoB. HakoHel, TpeTbsl MH-
CTaHIMs — BpICIUit cym MpaBoCyausi, pEeIIeHUs] KOTOPOTO CTAaHOBSTCS
00s13aTeIbHBIMM TSI CYIOB HU3IIEH WHCTAHITUU.

JIOCTOMHCTBO TMpeLEeeHTa COCTOUT B TOM, YTO OH IpPEeIMETHO U 0O-
Jiee TOYHO, 4eM o0Iasi HopMa, CIocoOeH OTpa3uTh CYIIECTBO KOHKPET-
Horo nena. OmHaKO CYIIECTBYET 3HAUMTEIbHBIM HETOCTATOK, COCTOSIIIMIA
B TOM, YTO YMCJIO TMPEIEACHTOB, KOTOPbIE TMTPUMEHSIOTCS Ha MPAaKTUKE B
camoit AHriMu, coctapisieT okoyio 500 Teic. IToMMMO HMX MMeeTcsl OKO-
J10 Tpex Thicssuy 3akoHoB. B CIIA exeromHo uzmaiorcs 350 TOMOB cy-
NeOHBIX pEelIeHW, WCIOJIb3YeMbIX B KauecTBe TmipelieneHTa. I[loaTomy
MPAaKTUKYIOIIEMY IOPUCTY TIOPOM CJIOXHO OPMEHTUPOBATHCS B TaKOM
00WIMKM HOPM, KOTOpbIE HE CHCTeMAaTU3MpPOBaHbI M Yallle BCEro He COO-
paHbl B eMUHbIE COOPHMKH.

5.2.3. HopmaTnBHO-NpaBOBOM aKT M €ro pasHOBUOHOCTU

Hawubonee pacrpocTpaHEHHbIM MCTOYHWMKOM IpaBa SIBJISIETCS HOPMATMB-
HO-TIPABOBOM aKT — O(QUIMAIbHBIA JOKYMEHT, CO3MaHHBIM YIOJHOMO-
YEeHHbIM Ha 3TO TOCYIAPCTBEHHbIM OpPraHOM M TPUHSTHIA B YCTaHOB-
JICHHOM TMOpSIAKe, colepxKalluii oO0leo0s13aTe/ibHbIe IIpaBuUia IIOBEAe-
Hus. HopMaTMBHO-TIPaBOBbIE aKThl PA3IMYAIOTCS IO COAECPXKAHUIO, IO
opraHy, ero M3naBlIeMy, W TMpolieaype MpUHATHUS. [JaBeHCTByIollEe TO-
JIOXKEHUE Cpeld HOPMATMBHO-MPABOBBIX aKTOB MPUHAIJIEXUT 3aKOHY.
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3aKOH — 3TO HOPMATUBHO-IIPABOBOM aKT. KOTOPBHIA MPUHUMAETCS
B 0COOOM TOpSIIKE 3aKOHOJATENbHbIM OPraHOM BJIACTU W BbIpaxkaeT
BOJIIO TOCyJapcTBa MO HauboJjiee BaXXHBIM BOINpocaM OOIIECTBEHHOTO
pa3BUTHUS.

OH o0OJyiamaeT BbICHICH IOPUAMIECKON CHUJIOM, T.e. MMEET BEPXOBEHCT-
BO HajJ BCEeMM HHBIMM HOPMAaTUBHO-TIPaBOBBIMU akTamu (yka3zamu, pe-
IIEHUSIMU CYIOB, IOCTAHOBJEHUSIMU U T.M.) U COJAEPXKUT TMPaBOBBIE
HOPMBI MO KOPEHHBIM BOIpOocaM OO0IIEeCTBEHHOU Xu3HU. Bce ocTanbHbie
HOPMAaTUBHO-TIPaBOBbIE aKTHl NOJXHBI MCXOAUTb U3 3aKOHOB U HE MpO-
TUBOpeuuTh UM. Llenplo 3aKOHa SBASETCS YCTAHOBJIEHUE U YETKOE Olpe-
NeJleHWe B3aMMOOTHOILIEHUN MeXIy OTAEJbHBIMU JIOAbMU, a TakXe OT-
HOILUEHUII 4YenoBeka ¢ oOuiecTBoM. B 3akoHe ero cosgaTenb CTPEMUTCS
MPEeNOCTaBUTh YEJIOBEKY CTOJbKO CBOOOABI JAEWUCTBUI, CKOJbKO HE TMO-
BpPEeIUT CBOOOIE NPYTUX.

3aKoOHbI, KakK IIpaBUJIO, pa3BUBAJIMCh HA OCHOBe oObiyaeB. Camas
paHHSS cucTeMa 3aKOHO